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In the District Court for the Territory of Alaska, 
Third Division. 
No. C—173. 
A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Names and Addresses of Attorneys of Record. 
Mr. EDWARD F. MEDLEY, of Cordova, Alaska, 
Mr. B. O. GRAHAM, of Cordova, Alaska, 

Attorneys for the Defendants and Plain- 
tiffs in Error. 
Messrs. DONOHOE & DIMOND, of Valdez, 
Alaska, 
Attorneys for the Plaintiff and Defend- 
ants in Error. [1*] 


In the District Court for the Territory of Alaska, 
Third Division. 
No. C—1738. 
A. EK. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 
HH. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


*Page-number appearing at foot of page of original certified Transeript 
of Record. 
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Amended Complaint. 

Come now the above-named plaintiffs and after 
leave of the Court first had and obtained, file this 
their amended complaint, and for cause of com- 
plaint against the above-named defendants, allege 
as follows: 

IL, 

That each of said plaintiffs are citizens of the 
United States and residents and inhabitants of the 
town of Cordova, Territory of Alaska, and each 
owns real property in said town of Cordova. That 
each of said plaintiffs is partieularly damaged in 
a manner special and different from the damage 
to the general public of the town of Cordova by 
the acts committed by the above-named defendants 
and hereinafter set forth. That plaintiffs bring 
this action to protect their own rights and for and 
on behalf of the general public of the said town of 
Cordova. 

2. 

That the Bank of Alaska is a corporation duly 
organized and existing under and by virtue of the 
laws of the Territory of Alaska. 

3 

That plaintiff A. E. Lathrop is the owner of 
Lots Nos. 23, 24, and 25, in block 2 of the town 
of Cordova, which property abuts on the westerly 
side line of Furst Street in the town of Cordova, 
the same being the principal business street of said 
town, and at great cost has erected on said prop- 
erty a large building. That in said building this 
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plaintiff nightly operates a motion-picture theatre, 
and also rents a number of stores for the conduct 
of mercantile businesses, and on the two upper 
floors of said building rents numerous offices and 
apartments. That the town of Cordova maintains 
a cross-walk across First Street from the westerly: 
terminus of Burkhart Alley, hereinafter described, 
to the entrance of this plaintiff’s theatre, and to 
the entrance of his building by which the upper 
floors of [2] said building are reached, and to 
the mercantile stores on the ground floor of said 
building. That a large number of the patrons of 
this plaintiff’s theatre and customers of his ten- 
ants conducting mercantile stores in said building, 
and a large number of his tenants in the upper 
floors of said building, reach the same by way of 
and through Burkhart Alley and over said cross- 
walk. That if the the defendants are permitted 
to obstruct the said Burkhart Alley and close the 
same to the travel of the general public and to this 
plaintiff, said cross-walk will be removed by the 
municipal authorities of the town of Cordova, and 
this plaintiff will lose a large portion of his 
patronage to his motion-picture theatre, and his 
tenants conducting mercantile businesses on the 
ground floor of said building will lose a number 
of their customers, and the upper two floors of: 
said building will be rendered less accessible for 
the tenants of his offices and apartments, thereby: 
reducing the rental values of said building and 
this plaintiff’s income therefrom, and will greatly 
depreciate the value of this plaintiff’s said build-' 
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ing, and this plaintiff will thereby suffer great and 
irreparable injury and_ loss. 
4. 

That plaintiff Alice Johnson is the owner of 
Lot 25 in Block 7 of said town of Cordova, which 
said lot lies along the southerly side of Burkhart 
Alley, hereinafter described. That the easterly end 
of said lot abuts on the westerly side line of Sec- 
ond Street of the said town of Cordova. Said lot 
extends from Second Street in a westerly direction 
to the regular alley running north and _ south 
through the center of Block 7. That this plaintiff 
has upon said lot a three-story building used by 
her as an apartment house. That the only en- 
trance to her said apartments is off Burkhart 
Alley. That at the time this plaintiff purchased 
said lot, to wit, on the 8th day of July, 1918, said 
Burkhart Alley was and for a great many years 
theretofore had been an open public way and was 
being and had been continually used by the public 
as such, and this fact was one of the considerations 
that induced plaintiff to purchase said lot and 
premises. That if the defendants are permitted to 
obstruct the said Burkhart Alley and close the 
same to the travel of the general public and to the 
use of this plaintiff as hereinafter described, this 
plaintiff will suffer great and irreparable injury 
and loss, in that the tenants of said building oc- 
cupying the various apartments will be thereby 
prevented from having free egress and ingress 
[3] to and from said building and the business 
portions of said town of Cordova, and the rental 


vs. A. E. Lathrop and Alice Johnson. 5 


value of the apartments in said building will be 
thereby greatly reduced, if not entirely destroyed, 
and the value of said premises will be reduced at 
least 50%. 

dD. 

That on or about the month of May, 1908, the 
tract of land now covered by the said town of 
Cordova was surveyed for townsite purposes and 
laid off in lots and blocks, streets and alleys, and 
a map and plat thereof was on the twenty-second 
day of May, 1908, recorded in Book One at page 
ten of Maps and Plats, in the Cordova Recording 
Precinct, Territory of Alaska, which said map and 
Plat shows the said Block Seven to contain lots 
numbered from One to Sixteen, inclusive, abutting 
on the easterly side of First Street, and lots num- 
bered from Seventeen to Thirty-two, inclusive, 
abutting on the westerly side of Second Street. 
There is and was an alley twenty feet wide ex- 
tending northerly and southerly thru the cen- 
ter of the said block. That during the years 
1908 and 1909 the original owners of the townsite 
of Cordova sold to the general public practically 
all of the lots in said townsite of Cordova as shown 
by said map and plat and a great number of build- 
igs have been erected on said lots, and at the time 
of the acts committed by the defendants herein- 
after set forth in said town of Cordova had a 
population of between two and three thousand 
people. 

6. 
That in the summer of the vear 1908 Lot No. 
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Seven (7) in Block No. Seven (7) of the said town 
of Cordova, was owned by Robert Ashland; Lot 
No. 8 (8) in Block No. 7 (7) was owned by A. E. 
Burkhart; Lot No. Twenty-five (25) in Block No. 
Seven (7) was owned by A. E. Burkhart; Lot No. 
Twenty-six (26) in Block No. Seven (7) was 
owned by M. Finkelstein. That at said time the 
owners of said lots were about to erect buildings 
on their respective lots and they then and there 
agreed to open an alley eight feet wide from First 
Street to Second Street in said town of Cordova, 
the center of said alley running along the dividing 
line between Lots Nos. Seven and Eight and Lots 
Nos. Twenty-five and Twenty-six in Block Seven 
of the said town of Cordova. That the then 
owners of Lot Seven.and Lot Twenty-six in Block 
Seven gave four feet of their said lots along the 
southerly side thereof for said alley and the then 
owners of Lots Eight and Twenty-five of said 
Block Seven gave four feet [4] along the north- 
erly side of their said lots for said alley. That 
said alley thereupon became known and ever since 
has been known and called Burkhart Alley. That 
shortly after said agreement the owners of the said 
four lots, heretofore described, erected buildings 
on their said respective lots, the side-walls of said 
buildings being four feet from ‘the side line of said 
lots, thus leaving a public way eight feet wide from 
First Street and Second Street; that when the said 
owners of said lots erected buildings on their re- 
spective lots, they made various and many 
entrances into said buildings from Burhkart Alley 
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and in all manner treated said Burkhart Alley as 
a public highway. At the time said alley was 
opened up, it was agreed between the owners of 
said four lots that of the four-foot strip given by 
A. E. Burkhart for said alley along the northerly 
side of Lot 25 about 18 inches thereof should be 
used for the walk following the grade of the alley, 
and the remaining 214 feet should be used for 
higher walks, not following the grade of the alley, 
but on the levels of the floors of the buildings 
erected on said Lot 25, so that the occupants in the 
apartments of said buildings might conveniently 
reach the same from said alley. That said Burk- 
hart Alley as it was originally opened up and has 
ever since been used and maintained, is more fully 
shown and described upon the plat attached to this 
complaint, marked Plaintiff’s Exhibit ‘‘A’”’ and 
made a part of this complaint. 
ce 

That as soon as said alley was opened as afore- 
said, to wit, about the month of October, 1908, the 
Same was used by the general public as a public 
highway and ever since has continuously and with- 
out interruption, hindrance or permission of any- 
one heen used as a publie street, alley or highway 
by the general public and by these plaintiffs until 
the acts of the defendants, hereinafter set forth. 
prevented them from so using a portion of it as a 
publie highway. 

8. 

That on the fourteenth day of July, 1909, the 

municipality of the town of Cordova was duly in- 
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corporated and organized and the first meeting 
of the duly elected common council was held on 
said day; that from said day until the present time 
the ‘said common council of the municipality of 
Cordova has exercised rights of ownership and 
authority, and control over the said Burkhart 
Alley without hindrance, objection, or permission 
of anyone whomsoever; that said common council 
has provided for the lighting of said [5] alley 
during all of said time, has supervised and re- 
quired the same to be kept in good repair, has 
caused fire hydrants to be placed opposite the in- 
tersection of said alley with First and Second 
Streets, the same as has been done at the intersec- 
tion of all other public streets in the said town of 
Cordova; has erected and maintained a good and 
substantial cross-walk from the westerly side of 
First Street to the westerly terminus of the said 
Burkhart Alley; has maintained a cross-walk for 
Burkhart Alley where the same crosses the regular 
alley running north and south through the center 
of Block Seven, and by numerous and various 
other acts has exercised dominion and control over 
said Burkhart Alley from the time of the organiza- 
tion of said municipality until the present time. 
be 

That at no time since said Burkhart Alley was 
opened as a public thoroughfare, as hereinbefore 
described, have the owners of any of the four lots 
abutting on said alley ever claimed or contended 
that said alley was not a public highway, excepting 
the defendants herein, and the first assertion of 
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rights in said alley was made by defendant H. A. 
Slater on the eight day of August, 1919; and the 
first assertion of any right in said alley by the de- 
fendant, the Bank of Alaska, was on or about the 
10th day of September, 1919; that at the time of 
the opening of said alley as aforesaid, and many 
times since, A. E. Burkhart, then the owner of Lots 
Nos. Eight and Twenty-five, which lie along the 
southerly side of the said alley, has stated to the 
general public and to various and numerous per- 
sons, residents, and property owners of the said 
town of Cordova, that Burkhart Alley was a public 
thorofare and could not be closed by anyone. 
10. 

That the defendant H. A. Slater became the 
owner of Lot 7 in Block 7 of said town of Cordova 
in the latter part of the year 1917. That the de- 
fendant, The Bank of Alaska, became the owner of 
Lot 8 in Block 7 of said town of Cordova in the 
year 1918. That at the time each of said defend- 
ants purchased their respective lots the said Burk- 
hart Alley was a public highway and had been 
continuously used by the general public since the 
year 1908 as a public highway, and said defendants 
and each of them purchased theix respective lots 
with full knowledge that said Burkhart Alley was 
then being used as a public highway, and purchased 
said lots subject to the easement created by said 
Burkhart Alley upon and over the southerly four 
feet of said Lot 7 and over and upon the northerly 
four feet of said Lot 8 in Block 7 of said town of 
Cordova. [6] 
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ae 

That on the 8th day of August, 1919, the defend- 
ant, H. A. Slater, then being the owner of Lot No. 
7 in Block No. 7 of the town of Cordova, did unlaw- 
fully and without right or authority obstruct the 
free use and enjoyment of Burkhart Alley as a 
public thoroughfare, and prevented a portion of 
said alley from being used as a public thorough- 
fare, and prevented these plaintiffs fromthe free 
use and enjoyment of said Burkhart Alley, and 
prevented the general traveling public and citizens, 
residents and inhabitants of the town of Cordova 
from the free use and enjoyment of a portion of 
said Burkhart Alley as a public highway by fen- 
cing off and enclosing four feet of the northerly 
side of Burkhart Alley extending from First Street 
to the rear of Lot 7 in Block 7, a distance of 100 
feet. That said defendant H. A. Slater from the 
8th day of August, 1919, and until on or about the 
10th day of September, 1919, did maintain the said 
fence and enclosure and prevented the use of that 
portion heretofore described of Burkhart Alley 
from being used as a public highway. That on or 
about the 10th day of September, 1919, and after 
this suit had been commenced the defendant H. A. 
Slater removed said fence from that portion of 
said Burkhart AlJley, and the defendant the Bank 
of Alaska immediately erected said fence enclosing 
the southerly four feet of said Burkhart Alley com- 
mencing at First Street and extending a distance 
of 100 feet to the rear of Lot 8 in said Block 7 of 
the town of Cordova. That each of said dcefend- 
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ants unlawfully claim that the land occupied by 
said Burkhart Alley, as the same passes over and 
upon lots 7 and 8 in said Block 7, is their private 
property, and each of said defendants threaten to 
and intend to permanently obstruct and close said 
Burkhart Alley from First Street to the rear of 
Lots 7 and 8, a distance of 100 feet, and threaten 
to and intend to prevent these plaintiffs and the 
general public of the town of Cordova from occupy- 
ing, using or enjoying said Burkhart Alley as a 
public thoroughfare, and unless each of said de- 
fendants are enjoined by this Court, said defend- 
ants and each of them will obstruct and close said 
Burkhart and will prevent these plaintiffs and the 
general public of said town of Cordova from the 
free use and enjoyment of said Burkhart Alley. 
[7] 
12. 

That if these defendants are, or either of them 
is, permitted to so obstruct and close said Burk- 
hart Alley and to so prevent these plaintiffs and 
the general public of the town of Cordova from 
the free use and enjoyment of said portions of 
Burkhart Alley hereinbefore described, these plain- 
tiffs will suffer great and irreparable injury and 
loss in their property rights, and the said traveling 
public of said town of Cordova will suffer great 
inconvenience and loss and damage. 

1k, 

That more than 10 years have elapsed since said 
Burkhart Alley was laid out and first used as a 
public street. During all of said time said Burk- 
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hart Alley has continuously and without interrup- 
tion been used by the inhabitants and residents 
and general public of the town of Cordova as a 
public street or alley without permission or objec- 
tions or hindrance by anyone whomsoever. 

14. 

That plaintiffs have no plain, speedy, or ade- 
quate remedy at law. 

WHEREFORE, plaintiffs pray this Honorable 
Court to decree as follows: 

FIRST. That said defendants and each of them 
be restrained and enjoined, pending the final de- 
termination of this suit, from in any manner 
obstructing or fencing in any portion of the said 
Burkhart Alley, and that they and each of them 
be required, pending the final determination of 
this suit, to remove any and all obstructions placed 
by them or either of them in or upon said Burk- 
hart Alley. And that they and each of them be 
required to restore to the public the free use of 
said alley as a public thoroughfare. 

SECOND. That upon the final determination 
of this action, the said defendants and each of 
them be perpetually enjoined from in any manner 
obstructing the free use of said Burkhart Alley as _ 
a public street or alley for its entire width and for 
its entire length as laid out and used by the gen- 
eval public from the time it was first opened up 
in the year 1908. [8] 

THIRD. That plaintiffs have judgment against 
the defendants and each of them for their costs 
and disbursements incurred in this action. 
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FOURTH. That plaintiffs have such other and 
further relief as to the Honorable Court may seem 
just and equitable in the premises. 

DONOHOE & DIMOND, 
Attorneys for Plaintiffs. 


United States of America, 
Territory of Alaska,—ss. 

A. HE. Lathrop and Alice Johnson, being first 
duly sworn, depose and say: That they are the 
plaintiffs named in the foregoing amended com- 
plaint and that they have read said amended com- 
plaint and know the contents thereof, and the same 
is true as they verily believe. 

A. K. LATHROP. 
ALICE JOHNSON. 


Subscribed and sworn to before me this 28th 
day of September, 1919. 
[Notarial Seal] ANTHONY J. DIMOND. 
Notary Publie for Alaska. 
My Commission expires February 13, 1921. 
Service of the foregoing amended complaint is 
hereby accepted this 29th day of September, 1919. 
EKDWARD F. MEDLEY, 
Bb. O. GRAHAM, 
Attorneys for the Defendants. 


Filed in the District Court, Territory of Alaska, 
Third Division. Sep. 29, 1919. Arthur Lang, 
Clerk. By C. H. Wilcox, Deputy. [9] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. C—173. 


A. k. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, 
Defendants. 


Answer. 

Come now the above-named defendants and for 
their answer to plaintiffs’ amended complaint, ad- 
mit, deny and allege as follows: 

ie 

Admit that the plaintiffs are citizens of the 
United States and residents and inhabitants of the 
town of Cordova, Territory of Alaska, and that 
they own real property in said town of Cordova. 
The defendants deny each and every other allega- 
tion, matter and thing contained in paragraph 
numbered one of plaintiffs’ amended complaint. 

Dh 

Admit paragraph numbered two of plaintiffs’ 

amended complaint. . 
a 

Defendants deny that plaintiff A. E. Lathrop is 
the owner of lot twenty-three or of lot twenty-five 
in block number two of the town of Cordova. De- 
fendant admits and alleges that plaintiff A. E. 
Lathrop operates a moving-picture theatre seven 
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nights each week in the building located on lots 
twenty-three, twenty-four and twenty-five in block 
number two of the town of Cordova, Alaska. De- 
fendants deny that a large number of patrons of 
plaintiff’s theatre, or customers of his tenants 
conducting mercantile stores in said building, or 
that a large number of his tenants in the upper 
floors of said building reach said building by way 
of or through said so called Burkhart Alley, but 
allege the fact to be that said Burkhart Alley is not 
now and has never been used to any material ex- 
tent by any of the persons referred to in paragraph 
numbered three of plaintiffs’ amended complaint 
or by the public generally or except by persons 
having occasion to use the side entrances of de- - 
fendants’ buildings, denies that the [10]  cross- 
walk traversing First Avenue opposite the so-called 
Burkhart Alley will be removed by the municipal 
authorities of the town of Cordova or by anyone’ 
else if said so-called Burkhart Alley be closed, and 
deny that plaintiff A. EK. Lathrop will lose a large 
portion or any portion of his patronage to his said 
motion-picture theatre, deny that his tenants con- 
ducting business on the ground floor of said build- 
ing will lose a number of their customers or any 
of their customers, deny that the two upper floors 
of said building will be rendered less accessible for 
the tenants of his offices or apartments, deny that 
the rental values of said building or that  plain- 
tiff’s income therefrom will be reduced, deny that 
the value of plaintiff’s said building will be greatly 
depreciated or depreciated at all, and deny that 
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plaintiff will suffer great or irreparable injury or 
loss or any injury or loss by the closing of that 
portion of said so-called Burkhart Alley between 
lots seven and eight of said block seven. 

4, 

Answering paragraph numbered four of plain- 
tiff’s amended complaint, defendants deny that 
plaintiff Alice Johnson is the owner of lot twenty- 
five in block seven of said town of Cordova; and 
deny that the only entrance to said apartments is 
from said so-called Burkhart Alley, and allege that 
said building in which said apartments are located 
fronts on said Second Street of said town of Cor- 
dova and abuts upon the alley running north and 
south through said block seven, and that entrances 
from said Second Street and said north and 
south alley to said building now exist and have 
existed for a long time past; defendants deny that 
at the time plaintiff Alice Johnson purchased said 
lot twenty-five in block seven of said town of Cor- 
dova said Burkhart Alley was or ever has been 
an open public way; deny that said so-called Burk- 
hart Alley was at said time or ever had been used 
by the public as a public way and deny that plain- 
tiff Alice Johnson was induced to purchase said — 
lot and premises by a continual public use of said 
so-called Burkhart Alley or any public use thereof. 
Defendants deny that if they obstruct or close that 
portion of said so-called Burkhart [11] Alley 
which lies between lots seven and eight in said 
block seven, said Alice Johnson will suffer great 
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and irreparable injury or loss or any injury or 
loss, and deny that the tenants of said building will 
be prevented from having free egress and ingress 
to and from said building and the business portion 
of said town of Cordova. Defendants deny that 
the rental value of the apartments of said build- 
ing will be greatly reduced or reduced to any ex- 
tent and deny that the value of said premises will 
be reduced fifty per cent or at all by the closing 
of that portion of said so-called Burkhart Alley 
lying between said lots seven and eight. 
5. 

Defendants admit the allegations contained in 
paragraph numbered five of said amended com- 
plaint. 

6. 

Answering paragraph numbered six of said 
amended complaint defendants deny that in the 
summer of the year 1908 or at any time the owners 
of said lots seven and eight and twenty-five and 
twenty-six in said block seven agreed to open an 
alley eight feet wide or of any width from First 
Street to Second Street in said town of Cordova, 
as alleged in paragraph numbered six of said 
amended complaint, or at all. Defendants deny 
that the owners of lot seven and lot twenty-six in 
said block seven or either of them ever gave four 
feet of their said lots or either of them for such 
alley and deny that the owners of lots eight and 
twenty-five of said block seven or that either of 
such owners ever gave four feet or any part of their 
said lots for said alley. Defendants deny that the 
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side-walls of the buildings erected by the owners 
of said lots seven and eight were constructed four 
feet from the side line of said lots, but allege that 
said buildings were erected with the side walls 
meeting and joining on the property line between 
said lots seven and eight, as such property line is 
shown on the plat and map of said town of Cor- 
dova, referred to and described in paragraph num- 
bered five of said amended complaint, leaving a hall- 
way on the street level through the buildings now 
owned by the defendants extending from First 
Street to the alley running north and south through 
said block seven, which hallway was left for the 
purpose of providing, and did provide side en- 
trances [12] on the street level to said buildings 
on said lots seven and eight. Defendants deny that 
the buildings erected on said lots seven and eight 
were so constructed as to leave a public way eight 
(8) feet wide or of any width extending from First 
Street to Second Street, and deny that the owners 
of said lots were seven and eight at any time, in 
any manner, treated said hallway as a public high- 
way. Defendants deny that it was ever agreed 
upon between the owners of said four lots or any of 
them that the four (4) foot strip referred to in said 
paragraph numbered six as having been given by 
A. EK. Burkhart for said alley along the northerly 
side of lot twenty-five or any part thereof should 
be used for a walk on the levels of the floors of said 
building erected on said lot twenty-five. 


te 
Answering paragraph numbered seven of said 
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amended complaint, defendants deny that said hall- 
way through said buildings on said lots seven and 
eight was ever used by the general public or by the 
plaintiffs as a public street, alley or highway; but 
defendants allege that they and their predecesors in 
interest have at all times since the construction of 
their said buildings exercised dominion, possession 
and control over said hallway and have treated the 
same as a private property, paid taxes thereon and 
have been in open, notorious and exclusive posses- 
sion thereof at all times since said buildings were 
erected. 
8. 

Answering paragraph numbered eight of said - 
amended complaint defendants deny each and 
every allegation, matter and thing therein con- 
tained, except that on or about the fourteenth day 
of July, 1909, the municipality of the town of Cor- 
dova was duly incorporated and organized and the 
first meeting of the duly elected common council 
was held on said day, and that said municipality 
caused fire hydrants to be placed in First Street 
and Second Street at points approximately oppo- 
site said hallway which abuts upon First Street and 
the open space between said lots twenty-five and 
twenty-six which abuts upon Second Street. 

S) 

Answering paragraph numbered nine of said 
amended complaint, defendants deny each and 
every allegation therein contained, [13] except 
that on or about the eighth day of August, 1919, de- 
fendant H. A. Slater erected a fence or barrier 


20 H. A. Slater and Bank of Alaska 


along the property line between said lots seven and 
eight and through said hallway, and that on or 
about the tenth day of September, 1919, ‘defendant, 
Bank of Alaska, placed a fence or barrier along 
said property line between said lots seven and eight. 


10. 

Answering paragraph numbered ten of said 
amended complaint, defendants deny each and 
every allegation therein contained, except that the 
defendant H. A. Slater became the owner of lot 
seven of the said town of Cordova in the latter part 
of the year 1917, and that the defendant Bank of 
Alaska became the owner of lot eight in block seven 
in said town of Cordova in the year 1918. 


ibE 

Answering paragraph numbered eleven of said 
amended complaint, defendants admit that at the 
times specified in said paragraph said hallway was 
obstructed by defendants in the manner alleged by 
plaintiffs but deny that such obstruction was un- 
lawful or without right or authority and deny that 
defendants unlawfully claim the land occupied by 
said hallway as their private property, and defend- 
ants deny that the general public or the plaintiffs 
in this action have any right or authority to use ° 
said hallway as a public thoroughfare. 


12. 

Answering paragraph numbered twelve of said 
amended complaint, defendants deny each and 
every allegation, matter and thing therein con- 
tained. 
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13. 

Answering paragraph numbered thirteen of 
plaintiffs’ amended complaint, defendants deny that 
said so-called Burkhart Alley was ever laid out or 
used as a public street and deny each and every 
other allegation, matter and thing contained in said 
paragraph. 

14. 

Answering paragraph numbered fourteen of said 
amended complaint, defendants deny that plaintiffs. 
are entitled to any remedy at law or in equity. 
[14] 

WHEREFORE, defendants having fully an- 
swered plaintiffs’ amended complaint, pray that 
plaintiff take nothing by their amended complaint 
and that their action be dismissed, and that judg- 
ment be entered for the defendants for their costs 
and disbursements in this action. 

EDWARD F. MEDLEY, 
B. O. GRAHAM, 
Attorneys for Defendants. 


United States of America, 
Territory of Alaska,—ss. 

H. A. Slater, being first duly sworn, deposes and 
says: That he is one of the defendants in the above- 
entitled action; that he has read the foregoing an- 
swer, knows the contents thereof, and that the same 
is true as he verily believes. 

Jel, Zig ley eel Mla ae 
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Subscribed and sworn to before me this 4th day 
of October, A. D. 1919. 
[Notarial Seal] EDWARD F. MEDLEY, 
Notary Public for the Territory of Alaska. 
My Commission expires Oct. 11, 1921. 
Service is hereby accepted on the foregoing an- 
swer this 4th day of October, 1919. 
DONOHOE & DIMOND, 
Attorneys for Plaintiffs. 


[Indorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Oct. 11, 1919. 
Arthur Lang, Clerk. By C. H. Wilcox, Deputy. 
[15] 


In the District Court for the Territory of Alaska, ~ 
Third Division. 


No. 0-178. 
A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SALTER and BANK OF ALASKA. 


Reply. 

Comes now the above-named plaintiffs and for ° 
reply to defendants’ answer deny each and every 
allegation contained in said answer that in any 
manner controverts the allegations of plaintiffs’ 
amended complaint, and deny each and every alle- 
gation contained in said answer by way of affirma- 
tive or new matter which in any way constitutes 
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a defense to any of the allegations contained in 
plaintiffs’ amended complaint. 

WHEREFORE plaintiffs pray a decree of this 
Honorable Court in accordance with the prayer con- 
tained in their amended complaint. 

DONOHOE & DIMOND, 
Attorneys for Plaintiffs. 


United States of America, 
Territory of Alaska,—ss. 

A. E. Lathrop and Alice Johnson, each being first 
duly sworn, depose and say: That they have heard 
read the answer filed by defendants in the above- 
entitled cause; that they have read the foregoing 
reply and know the contents thereof and the same 
is true as they verily believe. 

A. EK. LATHROP. 
ALICE JOHNSON. 


Subscribed and sworn to before me this 4th day 
of October, 1919. 
[Notarial Seal] R. H. L. NOAKS, 
Notary Puble for Alaska. 
My Commission expires April 29, 1923. 
The service of the foregoing reply is hereby ac- 
cepted this day of October, 1919. 
EDWARD F. MEDLEY and 
B. O. GRAHAM, 
Attorneys for Defendant. 


[Indorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Dec. 11, 1919. 
Arthur Lang, Clerk. By John B. Miller, Deputy. 
[16] 
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In the District Court for the Territory of Alaska, 
Third Division. , 


No. C-173. 


A. EH. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Decree. 

This cause came on regularly for trial at Cor- 
‘dova, Alaska, on the 11th day of December, 1919, 
and was tried by the Court without a jury. Each 
of the plaintiffs being present in person and repre- 
sented by their attorneys, Donohoe and Dimond, 
and the defendant H. A. Slater being present in 
person and represented by his attorney, Edward F. 
Medley, Esq., and the defendant Bank of Alaska, 
a corporation, being represented by its attorney, 
B. O. Graham, Esq., and the Court having heard 
all the testimony and the argument of counsel, took 
the matter under advisement and granted the at- 
torneys of the respective parties the right to file 
‘briefs, and thereafter briefs were duly filed and 
given due consideration by the Court, and the Court 
after duly considering all the evidence introduced 
and being fully advised in the premises, did on the 
ist day of March, 1920, render its written opinion 
in favor of the plaintiffs and against the defend- 
ants, and on the 26th day of May, 1920, made and 
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filed its written findings of fact and conclusions of 


law. 
NOW, THEREFORE, it is ORDERED, AD- 
JUDGED AND DECREED as follows: 


FIRST: That Burkhart Alley, being a certain. 


alley in the town of Cordova, Territory of Alaska, 
extending from First Street to Second Street in 
Block No. 7, of said town, is declared to be a public 
thoroughfare or alley. Said alley being eight (8) 
feet wide and two hundred fourteen (214) feet long, 
the center line of which is along the dividing line 
between Lots Nos. 7 and 8, and Lots Nos. 25 and 
26, in said Block No. 7. And it is declared that 
the general travelling public and the above-named 
plaintiffs have a perpetual easement over and upon 
said alleyway for public travel, subject to the fol- 
lowing limitations: That portion of said alleyway 
extending from the easterly line of First Street in 
a westerly direction, a distance of one hundred. 
(100) feet, is eight (8) feet wide by twelve (12) 
feet high from [17] present floor of said alley, 
and that portion of said alley extending from the 
westerly side of Second Street in a westerly divec- 
tion one hundred (100) feet, is eight (8) feet wide, 
less a space on the southerly side of said alleyway 
along the building erected on Lot No. 25, about twenty 
(20) inches wide, which space is occupied by a high 
walk along the floor of the first story of said build- 
ing. Said alleyway is over and upon four (4) feet 
of the land along the southerly side of Lots Nos. 7 
and 26 and over and along four (4) feet of the 
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northerly side of Lots Nos. 8 and 25, in Block No. 
7 of the said town of Cordova. 

SECOND: That said defendants H. A. Slater 
and Bank of Alaska, a corporation, are hereby per- 
petually enjoined and restrained from in any man- 
ner obstructing or closing said alley or any portion 
thereof as hereinabove described, and they and 
each of them, their officers, agents, servants or em- 
ployees, or any person or persons holding by, under 
or through them, or either of them, are perpetually 
enjoined and restrained from in any manner what- 
ever obstructing or closing any part or portion of 
said alley as hereinbefore described, or from doing 
any act or thing whatsoever that will in any manner 
interfere with or prevent the use of said alleyway 
as a public thoroughfare or highway, or with the 
free use and enjoyment by these plaintiffs and the 
general travelling public of the easement created by 
and upon the lots heretofore mentioned and de- 
scribed as a public, alley or thoroughfare. 

THIRD: That the plaintiffs and each of them do 
have and recover of and from the defendants and 
each of them the costs and disbursements incurred 
by plaintiffs in the prosecution of this suit, taxed 
at the sum of $117.05. Said costs and disburse- 
ments to be taxed by the Clerk of the District ° 
Court, Third Judicial Division, Territory of Alaska, 
and when so taxed, to be inserted in the blank space 
left in this decree and to become a part thereof, 
and thereafter let execution issue in favor of plain- 
tiffs and against defendants and each of them for 
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the amount of said costs and disbursements so 
taxed. 
Done in open court his 26th day of May, 1920. 
CHARLES E. BUNNELL, 
Judge. 


Service of the foregoing proposed decree is ac- 
cepted by receiving a copy thereof this 22d day of 
March, 1920. | 

B. O. GRAHAM, 
EDWARD F. MEDLEY, 
Attorneys for Defendants. 


Filed in the District Court, Territory of Alaska, 
Third Division. May 26, 1920. Arthur Lang, 
Clerk. By C. H. Wilcox, Deputy. 


Kntered Court Journal No. 12, page No. 812. 
[18] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. C-173—IN EQUITY. 
A. E. LATHROP and ALICE JOHNSON, 


Plaintiffs, 
vs. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Petition for Appeal. 
‘To the Honorable CHARLES E. BUNN HLL, Dis- 
trict Judge: 
The above-named H. A. Slater, one of the de- 
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fendants herein, feeling himself aggrieved by the 
decree entered in this cause on the 26th day of May, 
A. D. 1920, and the above-named Bank of Alaska, 
a corporation, one of the defendants herein, feel- 
ing itself aggrieved by said decree, do hereby ap- 
peal from said decree to the United States Circuit 
Court of Appeals for the Ninth Circuit, for the 
reasons specified in the assignment of errors filed 
herewith, and they do pray that their appeal be al- 
lowed and that citation be issued as provided by 
law, and that a transcript of the record, proceedings 
and papers upon which said decree was based, duly 
authenticated, be sent to the United States Circuit 
Court of Appeals for the Ninth Cireuit, under the 
rules of such court in such case made and provided. 

And your petitioners further pray that the proper 
order relating to the required security to be re- 
quired of them be made. 

EDWARD F. MEDLEY, 
B. 0. GRAHAM, 
Attorneys for said H. A. Slater, and Bank of 
Alaska. Address: Cordova, Alaska. 


Filed in the District Court, Territory of Alaska, 
Third Division. Aug. 3, 1920. Arthur Lang, 
Clerk. By Thos. S. Scott, Deputy. [19] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. O-173—IN EQUITY. 
A. E. LATHROP and ALICE JOHNSON, 


Plaintiffs, 
VS. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Assignment of Errors. 

Come now the defendants in the above-entitled 
cause and file the following assignment of errors 
upon which they will rely upon their prosecution 
of the appeal in the above-entitled cause, from the 
decree made by this Honorable Court on the 26th 
day of May, A. D. 1920: 

ale 

That the District Court for the Territory of 
Alaska, Third Division, erred in overruling defend- 
ants’ objection to the following question pro- 
pounded to Alice Johnson, one of the plaintiffs, 
called and sworn in her own behalf, and in permit- 
ting said witness to answer said question: 

“Was the fact that Burkhart Alley was 
laid out and being used generally by the public 
one of the inducements that induced you to buy 
that property for $5,000.00?’ (Transcript of 
Testimony, p. 35.) 

Z 
Said Court erred in sustaining plaintiff’s objec- 
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tion to the following question propounded by de- 
fendants’ counsel to witness Bartley Howard and 
in refusing to permit said witness to answer said 
question : 

‘‘T wish you would explain what was done 
and said by the members of the council—what 
was said by the members of the council at that 
time in regard to raising the assessor’s assess- 
ment on lots 7 and 8, block 7, from $6,000.00 to 
$7,500.00?’ (Transcript of Testimony, p. 
201.) 

3. 

Said Court erred in sustaining plaintiff’s objec- 
tion to defendants’ offer in evidence of certified 
extract from the minutes of the common council of 
the town of Cordova, relating to motion made by 
the plaintiff Lathrop a member of the council: 

‘That the City Clerk be instructed to inter- 
vene in behalf of the city in this case.’’ 

and in rejecting said offer. (Transcript of Testi- 
mony, p. 208.) [20] 
4, 

Said Court erred in permitting the witness A. H. 
Lathrop to answer the following question and in 
denying defendants’ motion to strike out the wit- 
ness’ answer to said question: ] 

‘Q. And what condition does that leave the 
surface of the alley in the winter-time in regard 
to snow? 

““A. It is impossible to get through.” 
(Transcript of Evidence, p. 230.) 
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3. 
Said Court erred in finding as a fact that part of 
Finding No. 1 which reads as follows: 

‘*That each of said plaintiffs are particularly 
damaged in a manner special and different 
from the damage to the general public of the 
Town of Cordova, by the acts committed by 
the above-named defendants and in the acts 
threatened to be committed by the above-named 
defendants as hereinafter set forth.”’ 


6. 
Said Court erred in finding as a fact that part of 
Finding No. 1 which reads as follows: 

“That plaintiffs bring this action... for 
and on behalf of the general public of the said 
town of Cordova.”’ 

7. 
Said Court erred in finding as a fact that part of 
Finding No. 3 which reads as follows: 

‘That if said defendants are permitted to 
obstruct said Burkhart Alley and to close the 
same to the travel of the general public and to 
this plaintiff, this plaintiff will be specially 
damaged thereby, by causing a reduction in the 
rental values of said buildings and this plain- 
tiff’s income therefrom, and will greatly de- 
preciate the value of this plaintiff’s said build- 
ing and he will suffer irrevocable injury and 
loss.”’ 

8. 
Said Court erred in finding as a fact that part of 
Finding No. 4 which reads as follows: 
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‘‘The only entrance to her said apartments 
in the basement story is off Burkhart Alley and 
the second story by walk from Second Street.”’ 

©), 
Said Court erred in finding as a fact that part of 
Finding No. 4 which reads as follows: 

‘*At which time and for a great many years 
prior thereto, Burkhart Alley was and had been 
an open public way.’”’ [21] 

10. 
Said Court erred in finding as a fact that part of 
Finding No. 4 which reads as follows: 
‘‘And was and had been continually used by 
the public as such.”’ 
11. 
Said Court erred in finding as a fact that part of 
Finding No. 4 which reads as follows: 

‘That if said defendants are permitted to 
obstruct the said Burkhart Alley and to clos 
the same to travel by the general public and to 
the use of this plaintiff, this plaintiff will suffer 
irreparable injury and loss in her property 
rights in said lot and building.”’ 

12. 
Said Court erred in finding as a fact that part of 
Finding No. 4 which reads as follows: 

‘And the rental value of her apartments will 
be greatly depreciated and the value of her said 
lot and building will be greatly depreciated.” 

13. 
Said Court erred in finding as a fact that part of 
Finding No. 6 which reads as follows: 
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‘‘And they agreed among themselves to open 
an alley 8 feet wide from First Street to 
Second Street in said town.”’ 

14. 
Said Court erred in finding as a fact that part of 
Finding No. 6 which reads as follows: 

‘That the owners of Lot No. 7 and Lot No. 
26 in Block 7 gave 4 feet off the southerly side 
of their said lots for said alley.’’ 

15. 
Said Court erred in finding as a fact that part of 
Finding No. 6 which reads as follows: 

‘‘The owners of Lots Nos. 8 and 25, in Block 
No. 7, gave 4 feet of the northerly side of their 
said lots for said alley.’’ 

16. 
Said Court erred in finding as a fact that part of 
Finding No. 6 which reads as follows: 

‘That Burkhart Alley as herein described 
was originally opened up and ever since has 
been used and maintained.”’ 

17. 
Said Court erred in finding as a fact that part of 
Finding No. 7 which reads as follows: 

“That said Burkhart Alley was first opened 
up to public travel about the month of Octo- 
ber, 1908.”’ [22] 

18. 
Said Court erred in finding as a fact that part of 
Finding No. 7 which reads as follows: 

“And it ever since has been used by the gen- 

eral public as a public highway.’ 
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1 
Said Court erred in finding as a fact that part 
of Finding No. 7 which reads as follows: 

‘‘And ever since has continuously and with- 
out interruption, hindrance or permission of 
anyone been used as a public street, alley or 
highway by the general public and by these 
plaintiffs. ”’ 

20. 
Said Court erred in finding as a fact that part 
of Finding No. 7 which reads as follows: 

‘‘And ever since has . . . without .. . 
permission of anyone been used as a public 
street, alley or highway by the general public 
and by these plaintiffs.”’ 

21. 
Said Court erred in finding as a fact that part 
of Finding No. 8 which reads as follows: 

‘“The common council of the town of Cordova 
has exercised rights of ownership, authority, 
and control over Burkhart Alley without hin- 
drance, objection or permission from anyone 
whomsoever.”’ 

22. 
Said Court erred in finding as a fact that pe 
of Finding No. 8 which reads as follows: 

‘“‘That the said common council has provided 
for the lighting of said Burkhart Alley a good 
portion of said time.’’ 

UBS. 
Said Court erred in finding as a fact that part 
of Finding No. 8 which reads as follows: 
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‘‘And has supervised and required the side- 
walk in said alley to be kept in good repair.”’ 
| 24. 
Said Court erred in finding as a fact that part 
of Finding No. 8 which reads as follows: 

‘‘And by numerous and other acts has exer- 
cised dominion and control over said Burkhart 
Alley from the time of the organization of said 
municipality until the present time.’’ [23] 

25. 
Said Court erred in finding as a fact that part 
of Finding No. 9 which reads as follows: 

‘“That at no time since Burkhart Alley was 
opened to the public use as hereinbefore de- 
scribed have the owners of any of the four lots 
abutting on said ally claimed or contended that 
said alley was not a public highway until de- 
fendant Slater herein on the 8th day of 
August, 1919, and the defendant Bank of 
Alaska, on the 10th day of September, 1919, 
attempted to obstruct and close said Burkhart 
Alley and prevent the public and these plain- 
tiffs from the free use and enjoyment thereof.’’ 

26. 
Said Court erred in finding as a fact that part 
of Finding No. 10 which reads as follows: 

“That at the time each of said defendants 
purchased their respective lots, said Burkhart 
Alley was a public highway.”’ 

2a, 
Said Court erred in finding as a fact that part 
of Finding No. 10 which reads as follows: 
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‘‘And has been continuously used by the 
general public since the year 1908 as a public 
highway.”’ 

28. 
Said Court erred in finding as a fact that part 
of Finding No. 10 which reads as follows: 

‘‘And each of said defendants has full knowl- 
edge of said fact.” 

20) 
Said Court erred in finding as a fact that part 
of Finding No. 11 which reads as follows: 

‘That on the 8th day of August, 1919, de- 
fendant H. A. Slater unlawfully and without 
right or authority obstructed the free use and 
enjoyment of Burkhart Allev.”’ 


30. 
Said Court erred in finding as a fact that part 
of Finding No. 11 which reads as follows: 

“That each of said defendants unlawfully 
claimed the right to close and obstruct Burk- 
hart Alley.” 

Sil. 
Said Court erred in finding as a fact that part 
of Finding No. 12 which reads as follows: 

‘That if said defendants or either of them is 
permitted to obstruct and close said Burkhart 
Alley and prevent these plaintiffs and the gen- 
eral public from the free use and enjoyment of 
said Burkhart Alley, these plaintiffs will suffer 
great and irreparable injury and loss in their 
property rights.’’ [24] 
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32. 
Said Court erred in finding as a fact that part 
of Finding No. 12 which reads as follows: 

‘‘And the travelling public of the town of 
Cordova will suffer great inconvenience, loss 
and damage.”’ | 

33. 
Said Court erred in finding as a fact that part 
of Finding No. 13 which reads as follows: 

“That more than ten (10) years have elapsed 
since said Burkhart Alley was laid out and first 
used as a public street, prior to the time either 
of these defendants first asserted or claimed the 
right to close said alley or any portion thereof.”’ 


34. 
Said Court erred in finding as a fact that part 
of Finding No. 13 which reads as follows: 

‘‘And during all of said time, said Burkhart 
Alley was continuously and without interrup- 
tion used by and in the exclusive possession of 
the inhabitants, residents and general public of 
the said town of Cordova, as a public street or 
alley.”’ 

35. 
Said Court erred in finding as a fact that part 
of Finding No. 13 which reads as follows: 

“With the knowledge and acquiescence at all 
times of the owners of all of said lots crossed 
by said alley and without license or permission 
of, hindrance or objection from, any person or 
persons whomsoever.’’ 
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36. 
Said Court erred in finding as a fact that part 
of Finding No. 13 which reads as follows: 

‘‘And that such use and possession by the 
public of said alley as a public alley was dur- 
ing all of said time, adverse, hostile, continu- 
ous, exclusive and under color and claim of 
right.”’ 

37. 
Said Court erred in finding as a fact that part 
of Finding No. 13 which reads as follows: 


‘“That the common council of the town of 
Cordova, shortly after said Burkhart Alley was 
first opened to public travel and use as herein- 
before stated, accepted said alley as a public 
thoroughfare by lighting the same.”’ 

38. 
Said Court erred in finding as a fact that part 
of Finding No. 18 which reads as follows: 

“That the common council of the town of 


Cordova . . . accepted said alley as a pub- 
lic thoroughfare by . . . keeping the same 
clear from all obstructions.’’ [25] 

39. 


Said Court erred in finding as a fact that part 
of Finding No. 18 which reads as follows: 

‘That the common council of the town of 
Cordova . . . accepted said alley as a pub- 
lic thoroughfare by . . . requiring the 
sidewalk in said alley to be kept in good re- 
pair.”’ 
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40, 
Said Court erred in finding as a fact that part 
of Finding No. 18 which reads as follows: 
‘‘And generally exercised supervision, control 
and ownership over said alley and continued to 
do so to the present time.’’ 


41. 

Said Court erred in finding as a fact that part 
of Finding No. 13 which reads as follows: 

“That the travel and use of said alley by the 
general public passing through said alley and 
over and upon the same far exceeded the travel 
on either ‘B’ or ‘C’ Street between First and 
Second Street during all the time hereinbefore 
mentioned. ”’ 

42. 

Said Court erred in concluding and adopting that 
part of Conclusion of Law No. 1 which reads as 
follows: 

“That said Burkhart Alley in the month of 
October, 1908, became and ever since has been 
and now is a public thoroughfare or alley by 
reason of an implied dedication arising from 
the acts of the owners of Lots Nos. 7 and 8 
and Lots Nos. 25 and 26, in Block No. 7, in the 
town of Cordova.”’ 

43. 

Said Court erred in concluding and adopting 
Conclusion of Law No. 2 which reads as follows: 

“That said Burkhart Alley as described in 
the foregoing findings of fact, at the time when 
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said defendants attempted to obstruct a portion 
of said alley, to wit, on the 8th day of August, 
1919, and on the 10th day of September, 1919, 
was, and ever since has been, and now is, a pub- 
he thoroughfare and alley by prescription, the 
same having been used exclusively and continu- 
ously by the general public of the town of Cor- 
dova for a period of more than ten years prior 
to the said 8th day of August, 1919, under color 
of title and claim of right, and adverse and 
hostile to the owners of the respective lots over 
which said alley passes and with the knowledge 
and acquiescence of said owners but without 
theix license or permission, and without any 
objections from them or any of them.”’ 
44, 


Said Court erred in concluding and adopting 


that part of Conclusion of Law No. 2 which reads 
as follows: 


‘‘That said Burkhart Alley as described in 
the foregoing findings of fact was at the time 
when said defendants attempted to obstruct and 
close a portion of said alley, to wit, on the 8th 
day of August, 1919, and on the 10th day of 
September, 1919, was, and ever since has been 
and now is a public thoroughfare and alley by 
prescription.’’ [26] 

45. 


Said Court erred in concluding and adopting 


Conclusion of Law No. 3 which reads as follows: 


“That plaintiffs are entitled to have said 
Burkhart Alley, as described in the foregoing 
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findings of fact, maintained and kept free from 
obstructions and continuously open for the free 
and uninterrupted travel and use by these 
plaintiffs and the general public of the town of 
Cordova, as a public thoroughfare or alley.”’ 


46. 

The Court erred in concluding and adopting 
that part of Conclusion of Law No. 4 which reads 
as follows: 

‘That these plaintiffs are entitled to have 
said defendants and each of them enjoined 
from in any manner obstructing or closing said 
Burkhart Alley as described in the foregoing 
findings of fact where the same passes upon 
and over Lots Nos. 7 and 8, in Block No. 7, in 
said town of Cordova.” 


47. 
Said Court erred in concluding and adopting 
Conclusion of Law No. 4 which reads as follows: 

‘‘That these plaintiffs are entitled to have said 
defendants and each of them enjoined from in 
any manner obstructing or closing said Burk- 
hart Alley as described in the foregoing find- 
ings of fact where the same passes upon and 
over Lots Nos. 7 and 8, in Block No. 7, in said 
town of Cordova, to wit: An alley cight (8) feet 
wide, the center of which is the dividing line 
between Lots Nos. 7 and 8, in Block No. 7, and 
twelve (12) feet high for the entire length of 
Lots Nos. 7 and 8, and from in any manner 
whatever obstructing or closing said alley or 
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any part or portion thereof or in any manner 
interfering with the free use and enjoyment 
thereof as a public highway as the same was 
when first laid out and opened to public use and 
travel and ever since has been used and trav- 
eled by the public.”’ 


48. 

Said Court erred in concluding and adopting Con- 
clusion of Law No. 5, or the order contained in 
paragraph No. 5, of said Conclusions of Law, if 
Same is intended as an order, which Conclusion of 


Law reads as follows: 


‘That plaintiffs have decree against defend- 
ants and each of them in accordance with their 
prayer of their amended complaint and in ac- 
cordance with the foregoing conclusions of law 
and have judgment against said defendants and 
each of them for the costs and disbursements 
incurred in this action by plaintiffs.’’ [27] 


49, 

Said Court erred in entering its decree and judg- 
ment in favor of the plaintiffs and against the de- 
fendants on the 26th day of May, 1920, for the rea- 
son that said decree and judgment is contrary to 
law and is not supported by the findings of fact or 
conclusions of law, pleadings or evidence in this 
cause. 

WHEREFORE, by reason of the errors assigned, 
the appellants herein, said H. A. Slater and Bank 
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of Alaska, a corporation, pray that said decree and 
judgment be reversed. 
. EDWARD F. MEDLEY, 
B. O. GRAHAM, 
Attorneys for Defendants H. A. Slater and Bank 
of Alaska, a Corporation. 
Address: Cordova, Alaska. 


Filed in the District Court, Territory of Alaska, 
Third Division. Aug. 3, 1920. Arthur Lang, Clerk. 
By Thos. 8. Scott, Deputy. [28] 


In the District Court for the Territory of Alaska, 
Third Judicial Division. 


No. C—173. 


A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Order Approving Bond. 

It appearing to me that the appellants have filed 
a good and sufficient cost bond herein, the sufficiency 
thereof is hereby approved. 

CHARLES E. BUNNELL, 
District Judge. 
Dated Fairbanks, Alaska, Nov. 12, 1920. 
Viled in the District Court, Territory of Alaska, 


44 H. A. Slater and Bank of Alaska 


Third Division. Nov. 13, 1920. Arthur Lang, 
Clerk. 
Entered Court Journal No. 13, page No. 59. [29] 


In the District Court for the Territory of Alaska, 
Third Judicial Division. 


Noe C173. 


A. KE. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Order Allowing Appeal. 

Petition of defendants H. A. Slater and Bank of 
Alaska, a Corporation, for allowance of an appeal 
to the United States Court of Appeals for the 
Ninth Circuit, from the final decree entered in the 
above-entitled court and cause on May 26th, 1920, 
together with assignment of errors relied upon by 
defendants upon their prosecution of said appeal 
and prayed for reversal of said decree, having been 
filed on August 16th, 1920: 

IT IS ORDERED THAT SAID APPEAL to 
fhe United States Circuit Court of Appeals for the 
Ninth Circuit from said final decree be and the 
same hereby is allowed said defendants, and that 
a certified transcript of the record, testimony, ex- 
hibits, stipulations and all other proceedings in said 
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cause be herewith transmitted to said United States 
Circuit Court of Appeals for the Ninth Circuit. 

IT IS FURTHER ORDERED that the bond on 
appeal be fixed at the sum of ONE THOUSAND 
DOLLARS. 

Dated at Fairbanks, Alaska, November 12th, 1920. 

CHARLES E. BUNNELL, 
District Judge. 

Filed in the District Court, Territory of Alaska, 
Third Division. Nov. 13, 1920. Arthur Lang, 
Clerk. 

Entered Court Journal No. 18, page No. 59. [380] 


— ey 


Filed in the District Court, Territory of Alaska, 
Third Division. Nov. 138, 1920. Arthur Lang, 
Clerk. By Aaron E. Rucker,. Deputy. 


In the District Court for the Territory of Alaska, 
Third Judicial Division. 


No, C—173. 
A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 
H. A. SLATER and BANK OF ALASKA, a Cor- 


poration, 
Defendants. 
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Citation. 


United States of America,—ss. 

The President of the United States to A. E. Lathrop 
and Alice Johnson, and Their Attorneys, 
GREETING: 

You are hereby cited and admonished to be and 
appear in the United States Circuit Court of Ap- 
peals for the Ninth Circuit, at the city of San Fran- 
cisco, California, within thirty days from the date 
of this writing pursuant to an order allowing an 
appeal filed and of record in the office of the Clerk 
of the District Court for the Territory of Alaska, 
Third Division, wherein H. A. Slater and Bank of 
Alaska, a corporation, are appellants, and you, the 
said A. EK. Lathrop and Alice Johnson, are appel- 
lees, to show cause if any there be, why the final 
decree rendered against said appellants and signed, 
filed and entered on May 26, 1920, in that certain 
suit being in equity Number C—173, wherein the 
said A. . Lathrop and Alice Johnson are plaintiffs 
and said H. A. Slater and Bank of Alaska, a cor- 
poration, are defendants as in said order allowing 
appeal mentioned, should not be corrected and why 
justice should not be done to the parties in that 
behalf. 

WITNESS the Honorable EDWARD DOUG- 
LAS WHITE, Chief Justice [81] of the Su- 
preme Court of the United States, this 12th day of 
November, 1920. 

CHARLES E. BUNNELL, 

Judge of the District Court for the Territory of 
Alaska. [32] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. C-173—IN EQUITY. 
A, E, LATHROP and ALICE JOHNSON, 


Plaintiffs, 
VS. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Acknowledgment of Service of Citation. 
Service of the citation on appeal issued in the 
above-entitled cause by Hon. Charles E. Bunnell, 
Judge of the District Court for the Territory of 
Alaska, on November 12th, 1920, by receipt of a 
true copy thereof, is hereby acknowledged at Cor- 
dova, Alaska, this 19th day of November, 1920. 
DONOHOE & DIAMOND, 
By T. J. DONOHOE, 
Attorneys for A. EK. Lathrop and Alice Johnson, 
Helaintiits. [33] 
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Filed in the District Court, Territory of Alaska, 
Third Division. Nov. 10, 1920. Arthur Lang, 
Clerk. By ——————,, Deputy. 


na 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 0-173—IN EQUITY. 
A. E. LATHROP and ALICE JOHNSON, 


Plaintiffs, 
vs. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Bond on Appeal. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, H. A. Slater, and Bank of Alaska, as 
principals, and Chas. J. Goodall and Bartley How- 
ard, of Cordova, Alaska, as sureties, are held and 
firmly bound unto A. E. Lathrop and Alice John- 
son, the plaintiffs above named, in the sum of One 
Thousand Dollars ($1,000.00), to be paid said A. E. 
Lathrop and Alice Johnson, and their respective 
executors, administrators, successors and assigns, to 
which payment, well and truly to be made, we bind 
ourselves and each of our executors, administrators 
and personal representatives, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated this 8th day of 
November, A. D. 1920. 
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The condition of the above obligation is such 
that,— 

WHEREAS, the above-named defendants, H. A. 
Slater and Bank of Alaska have petitioned for an 
appeai to the United [34] States ‘Circuit Court 
of Appeals for the Ninth Circuit, to reverse the 
final decree made and entered in the above-entitled 
cause of the 26th day of May, A. D. 1920, by the 
District Court for the Territory of Alaska, Third 
Division. 

NOW, THEREFORE, if the above-named de- 
fendants, H. A. Slater and Bank of Alaska, shall 
prosecute said appeal to effect and shall answer all 
costs that may be awarded against them, if they 
Shall fail to make their plea good, then this obliga- 
tion shall be void; otherwise to remain in full force 
and effect. 

H. A. SLATER, 
By B. O. GRAHAM, 
His Attorney, 
BANK OF ALASKA, 
By B. O. GRAHAM, 
Its Attorney, 
Principals. 
CHAS. J. GOODALL, 
BARTLEY HOWARD, 
Sureties. [85] 
United States of America, 
Territory of Alaska,—ss. 

Chas. J. Goodall, being first duly sworn on oath, 
deposes and says: 

I am one of the sureties named in and who ex- 
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ecuted the foregoing bond. I am a resident within 
the Territory of Alaska, and am worth the sum of 
One Thousand Dollars ($1,000.00), exclusive of 
property exempt from execution and over and above 
all just debts and habilities. I am not a counselor 
or attorney at law, marshal, commissioner, clerk of 
any court or other officer of any court. 
CHAS. J. GOODALL. 


Subscribed and sworn to before me this 8th day of 
November, A. D. 1920. 
[Seal] B. O. GRAHAM, 
Notary Public for the Territory of Alaska. 
My commission expires April 24, 1922. 


United States of America, 
Territory of Alaska,—ss. 

Bartley Howard, being first duly sworn, on oath, 
deposes and says: 

I am one of the sureties named in and who ex- 
ecuted the foregoing bond. I am a resident within 
the Territory of Alaska, and am worth the sum of 
One Thousand Dollars ($1,000.00), exclusive of 
property exempt from execution and over and above 
all just debts and habilities. I am not a counselor 
or attorney at law, marshal, commissioner, clerk of 
any court or other officer of any court. 

BARTLEY HOWARD. 


Subseribed and sworn to before me this 8th day 
of November, A. D. 1920. 
[Seal] B. 0. GRAHAM, 
Notary Public for the Territory of Alaska. 
My commission expires April 24, 1922. [36] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No, C—173. 


A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Bill of Exceptions. 

Come now the above-named defendants, H. A. 
Slater and Bank of Alaska, a corporation, and, 
being about to prosecute an appeal to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, from the decree made and entered herein by 
the District Court for the Territory of Alaska, 
Third Division, on the 26th day of May, 1920, files 
herein and petitions and prays said District Court 
to settle, certify and make a part of the record 
herein upon such appeal, the hereinafter mentioned 
proceedings, objections, rulings and exceptions, all 
of which appear of record herein and are herein- 
after fully set forth, said proceedings, objections, 
rulings and exceptions appearing in the following 
described records, files, papers and proceedings, 
filed, had and done herein, hereunto attached and 
made a part hereof, to wit: 

Transcript of the Record of Evidence and Pro- 
ceedings had at trial, certified by the Official 
Court Stenographer. [37] 
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Decision and Opinion of the Trial Court. 
Findings of Fact and Conclusions of Law. 
Defendants’ Exceptions to Findings of Fact and 
Conclusions of Law. 
Order Allowing Exceptions. 
Order Enlarging Time for Filing and Serving Bill 
of Exceptions to August 20, 1920. 
Order Settling and Certifying Bill of Exceptions. 
EDWARD F. MEDLEY. 
B, 0. GRAHAM, 
Attorneys for Defendants. 
Service of the foregoing proposed bill of excep- 
tions and of all papers, records and proceedings 
therein mentioned, by receipt of copy, thereof, ac- 
knowledged at Valdez, Alaska, this 18th day of Au- 
gust, 1920. 
DONOHOE & DIMOND, 
By ANTHONY J. DIMOND, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Aug. 18, 1920. 
Arthur Lang, Clerk. By M—H¥-~——, Deputy. 
[38] 


us. A. E. Lathrop and Alice Johnson. ae 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 6/173. 


A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Transcript of Evidence. 

BE IT REMEMBERED, that the above-entitled 
cause came on duly and regularly to be heard at 
Cordova, Alaska, in said Division and Territory, on 
Thursday, the 11th day of December, 1919, before 
the Honorable CHARLES E. BUNNELL, Judge 
of said court: 

The plaintiffs being represented by their attor- 
neys and counsel, Messrs. DONOHOE & DIMOND. 

The defendants being represented by their attor- 
neys and counsel, B. O. GRAHAM, Esq., and E. F. 
MEDLEY, KEsq.: 

WHEREUPON the following proceedings were 
had and done, to wit: [389] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. C/178. 
A. E. LATHROP and ALICE JOHNSON, 


Plaintiffs, 


VS. 
H. A. SLATER and BANK OF ALASKA, a Cor- 


poration, 


INDEX. 


PLAINTIFFS’ CASE. 


LATHROP, A. E....4-18-118 
(OOss pee .s ss cee 20-120 
HESS A. . eee 15 
Croscmeate so. eee 16 
JOHNSON, ALICE ...... 33 
(CYOSSMPe es «oe eee ot 
ROBINSON, K. G. ....... 44 
DOOLEY, GEO. ......... 49 
Crossaeee ns ots 59 
HARWOOD, ED. L. .... 73 
Cross) |. Oe wae 77 
FELDMAN, H. C. . 88 
CTOSS 2a. eee ee 90 
BOYUE, he ee 95 
Cross. 4:23 eee ee 99 
‘O'NEILL, He. 101 
(ross. ...4 eo eee 105 
SCHEFFLER, C. H. ....112 
(ross: .. .< os eee 114 
McDONALD, DAVID 
Qiep.) ..< i.e ee 23 
(Ross 2. . 2. Gee 135 
FINKELSTEIN, M 
Men) ..o.... ee 209 
ROSSI ots « ss + eee 2allys 
REBUTTAL. 
JOHNSON, ALICE ..... 223 
IA TEOROR, A. EB. ......5 228 


Defendants. 
DEFENDANTS’ CASE. 
IVES, H.tAL eee 142 

Cross... 12... 144 
ASHLAND, ROBT. (Dep.) 
Skee 4 eae te ee 153 
Cross s.8hhd. a eee 160 
SUATER, TH Ae 165-207 
CYOSS: 2. eee 172-207 
GOODALE, JNO. J. .....181 
UTOSS aq/sos een ee 188 
SMITH, W: Ll. 2... 190 
Cross. 2.44. 0.4000 eee 191 
HOWARD, BARTLEY ..194 
Cross: sioner eee 202 
Motion for Nonsuit...... 141 
EXHIBITS. 
PLAINTIFFS. 

A> Map <2 eee 16 
B—lLand Contract ......7933 
(Copied on page 241.) 
DEFENDANTS. 
J—Photosraph .....-2eee 143 
— i ee 143 
3—Diagram ............. 145 
4—Map .............08. 145 
o——Mape .20....... ee 147 
6—Stipmlation .......8 147 


7—Minutes Com. Couneil.200 
[40] 
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Mr. MEDLEY.—It was stipulated between the 
attorneys for the plaintiffs and defendants to take 
the deposition of Robert Ashland, who lives in 
Vancouver. Interrogatories, direct and cross, were 
prepared and under the stipulation sent to a firm of 
lawyers in Vancouver, requesting that the deposi- 
tion be taken. They were returned and after a 
while were published by stipulation of the attorneys. 
Later we discovered that through an error there 
were six of the cross-interrogatories omitted from 
the deposition. Immediately that was called to 
my attention I made a new stipulation with Mr. 
Donohoe and we sent them back to this same firm of 
lawyers, requesting they complete the deposition, 
and calling their attention to the error. On the 
last boat, I think it was, I got a letter from these 
attorneys saying they had completed the deposition 
and sending me a copy of the answers to the last 
six interrogatories. The original copy of the dep- 
osition has not yet arrived here and yesterday I 
wired the Clerk of the court at Valdez asking if it 
had been received there but I have not yet received 
an answer. Now, the defendants are willing to go 
ahead with this case but they feel that the testimony 
of Ashland is important and would lke to have it 
agreed that the Court may consider the deposition 
with the files in the case when received. There has 
heen no wilful delay and it may be that M1. Dono- 
hoe will agree that the copy I have may serve as 
answers to the six interrogatories for the original. 
I will take that up with him during the noon hour. 

Mr. DONOHOE.—I think very likely we ean 
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agree but I have not seen the copies. We can de- 
cide at noon whether we can agree or not. I have 
no objection to the Court considering these deposi- 
tions when they come. [41—2] 

Mr. DONOHOE.—You have read the pleadings, 
your Honor? 

The COURT.—Yes. 

Mr. DONOHOE.—Then we will not make any 
opening statement. 

Mr. MEDLEY.—We have no statement to make. 

Mr. DONOHOE.—I have a diagram here, a plat, 
copy of which is attached to the complaint, and it 
has been stipulated orally between counsel so as to 
avoid the necessity of bringing a surveyor into court 
that this is a correct diagram or plat of the various 
points referred to in the pleadings, with one excep- 
tion, that the west half of Burkhart Alley, extend- 
ing from First Avenue to the alley running north 
and south through the block, the regular alley, that 
this plat does not show the overhead part—that 
alley is covered. I will now ecall Mr. Lathrop. 
[42—3 ] 


Testimony of Austin E, Lathrop, in His Own Behalf. 


AUSTIN E. LATHROP, called and sworn as a 
witness in his own behalf, testified as follows: 


Direct Examination. 
(By Mr. DONOHOE.) 
Q. State your name and residence. 
A. Austin E. Lathrop; Cordova, Alaska. 
Q. When did you first take up your residence in 
Cordova? 
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(Testimony of Austin E. Lathrop.) 

A. Do you eall Eyak Cordova? 

Q. No, I mean the town of Cordova. 

A. I came here in the summer, along about Sep- 
tember, the year the town was opened,—1908, L 
think. 

Q. You are one of the plaintiffs in this case? 

Pwey es, Sir. 

Q. Have you lived in Cordova since 1908 with the 
exception of the short period you lived in Anchor- 
age? A. Yes, sir. 

Q. What years was it you lived in Anchorage? 

A. I went over there in 1916, when the town 
started—1915 and ’16. 

Q. During the time you lived in Anchorage were 
you off and on in Cordova? 

A. I was in business here most all of the time— 
I was in business all the time. I have reference to 
the Transfer Company. 

Q. That was your business in Cordova the first 
years you were living here? 

A. Yes, transfer business. 

Q. You are acquainted with your codefendant, 
Alice Johnson ? A. Yes, sir. 

Q. You are acquainted with Mr. H. A.: Slater? 

ie YS, sit’, 

Q. And the Bank of Alaska? A. Yes, sir. 
[43—4] 

Q. Are you the owner of Lots 24, 25 and 26 in 
Block 2 of the town of Cordova? A. Yes, sir. 

Q. Have you within recent years constructed a 
building on these lots? A. I have. 
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(Testimony of Austin E. Lathrop.) 

Q. What is the size of that building? 

A. 75 by 100, three stories, on First Avenue. 

Q. Is it a substantial building? A. I¢ is. 

Q. And approximately what was the cost of that 
structure ? 

A. The building isn’t complete but I have over 
$100,000 already invested. 

Q. What are the businesses occupying the first 
floor of the building on First Avenue? 

A. Well, first would be the main entrance to the 
Empress Theatre; the next is the Style Shop 
owned by Miss Helen Bell, and the next is occu- 
pied by two stores, the Admiral Line Steamship 
office and the Bludhorn jewelry store. The third 
store is not occupied yet. 

Q. Miss Bell, the store she occupies, is for 
women’s goods? A. Yes, sir. 

Q. And the next store is partly occupied by a 
jewelry store? A. Yes, sir. 

Q. What have you on the first floor, upstairs ? 

A. We have a dentist’s office, United States cable 
office and two physicians, and apartments. 

. Are the apartments occupied ? 

eS. sii 

. What have you on the third floor? 

. Apartments. [44—5] 

. Are the apartments occupied ? 

. Yes, sir. 

Could you approximately state the number of 
tenants you have in the building at this time? 


OPOorore 


us. A. E. Lathrop and Alice Johnson. 59: 


(Testimony of Austin H. Lathrop.) 

A. You mean the number of people occupying the 
building? 

Q. Yes, the number of people occupying the 
building, approximately ? 

A. I would say between forty and fifty. 

Q. Are you acquainted with the property occu- 
pied by Alice Johnson, Lot 25 in Block 7 of the 
town of Cordova? A. Yes, sir. 

Q. What structures are on this lot? 

A. I think there is a building on it between 20 
and 21 feet front and 100 feet deep. 

Q. What structures are on it, I asked you, what 
buildings ? 

A. I say a building about 21 feet wide by 100: 
feet deep. 

@. How many stories? 

A. Two stories and a basement, 

Q. What is the main portion of this building used 
for ? A. It is an apartment house. 

Q. Is there a cross-walk maintained by the city 
extending from the westerly terminus of Burkhart 
Alley to the westerly side of First Street? 

A. Yes, sir. 

Q. In relation to your building where does that 
sidewalk run on the westerly side of First Street, 
that cross-walk ? 

A. I would say right in front of Helen Bell’s 
Style Shop. 

Q. Are you acquainted with what is known as 
Burkhart Alley ? ae Ves sin, 

Q. What would you say would be the damages or 


60 H. A. Slater and Bank of Alaska 


(Testimony of Austin E. Lathrop.) 

the reduced price of your building you have de- 
scribed and the reduced price of [45—6] the 
rental values of the various stores and apartments 
in your building if the westerly half of Burkhart 
Alley should be closed, and by the westerly half I 
mean that portion of Burkhart Alley extending 
from First Street in a westerly direction 100 feet 
to the regular alley running north and south in 
Block 7, and also if the cross-walk extending from 
the westerly terminus of Burkhart Alley acrossed 
First Avenue was taken up? 

Mr. GRAHAM.—We object to the question as 
irrelevant. The defendants have nothing whatever 
to do with the cross-walk put in by the city across 
First Street—the defendants have no control over it 
and would have nothing to do with it, nothing to do 
with putting it in, and it does not in any way affect 
their property—they cannot be bound by something 
they cannot object to. 

Mr. DONOHOE.—If the city only maintains 
eross-walks at the intersection of streets and it can 
be proved by testimony in this case that at one time 
there were thiee cross-walks acrossed First Street 
along Block 7, one in front of the Boyle Drugstore, 
one in front of Clayson’s and one extending from 
the westerly terminus of Burkhart Alley, and the 
City Council ordered the other two walks taken up, 
and this witness now on the stand can testify that 
the reason the cross-walks were taken up was be- 
cause they were not at the intersection of any street, 
it seems to me it is competent evidence. 
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The COURT.—The objection will be overruled 
and exception allowed. If it does not become perti- 
nent the Court will entertain a motion to strike. 

A. In dollars and cents it would be almost impos- 
sible for me to arrive at the damages. The cross- 
walk is just as essential to that building as the walk 
almost in front of the building. The value of that 
cross-walk you might refer to it in a smaller way 
by [46—7] the fact that Clayson placed a great 
value on his walk, only 50 or 55 feet from this reg- 
ular walk— 

Mr. GRAHAM.—We object to that form of an- 
swer and not responsive. 

Q. Confine yourself to your judgment whether it 
would materially damage your values there or other- 
wise. 

A. It certainly would materially damage the busi- 
ness in that building. It has always been consid- 
ered that there was one side to First Avenue, one 
side of the street. 

Q. You mean the greater portion of travel fol- 
lowed one side? A. Yes, sir. 

Q. Which side of First Avenue? 

A. That would be the east side, the opposite side 
from our building. That is the side that has had in 
the past the travel and it has been uphill work to 
build or open or maintain a business— 

Mr. MEDLEY.—We object to that as not re- 
sponsive. 

The COURT.—He may proceed. 

(. How do you arrive at the opinion that it would 
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materially damage the values of your property if 
this alley was closed and that cross-walk removed? 

A. Well, the travel that takes place over that 
walk—you will notice after the picture show is out, 
probably, well I would say 75% of the attendants 
eross that walk. If we had no walk there I am 
satisfied that the picture show and other businesses 
as well as the parties would suffer. 

Q. Do you know of any other cross-walk being 
acrossed First Street some time before this? 

A. Yes, sir. 

Q. Where were those cross-walks ? 

A. There was one built by Clayson— 

Q. How far is that in relation to the cross-walk 
in front of your building? [47—8] 
. Seventy-five feet. 
. To the north? A. To the north. 
. Do you know of any other cross-walk ? 
. The Cordova Drugstore. 
. Where is that in relation to yours? 
. That is south of the main cross-walk. 
. How far approximately ? 
. Nearly 100 feet. 
. Do you know of these two cross-walks bemg 
removed ? A. Yes, sir. 

Q. By whose orders? A. By the City. 

Q. For what reason? 

Mr. GRAHAM.—We object to that as incom- 
petent. 

Objection overruled; defendants allowed an ex- 
ception to the ruling. 
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Q. For what reason were those walks removed— 
why were they removed ? 

A. I think the basis of the complaint was to ve- 
hicles and transfer teams traveling there. 

@. Have these cross-walks been removed at the in- 
tersection of any street coming on to First Avenue? 

A. No. 

Mr. MEDLEY.—We object to that as incom- 
petent, irrelevant and immaterial, and move _ to 
strike the answer. 

Objection overruled and motion denied; defend- 
ants allowed an exception. 

Q. Are you acquainted with the property owned 
by your coplaintiff, Alice Johnson, situated on Lot 
25 in Block 7, Cordova? Do you know the nature 
of the buildings on the property? 

A. Yes, sir. [48—9] 

Q. What in your judgment would be the depre- 
ciation caused to this property and the value of the 
property and in the rental incomes derived from the 
property should Burkhart Alley be closed on the 
westerly end, where it passes through and over a 
portion of Lot 7 in Block 7? 

Mr. MEDLEY.—We object to that as incom- 
petent, irrelevant and immaterial, and requiring an 
expert opinion, for which this witness is not quali- 
fied. 

Objection overruled and defendants allowed an 
exception. A. At least 50%. 

@. What would be your reasons or basis for that 
opinion ? 
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A. As the property stands now it is practically 
First Avenue property—it is accessible from First 
Avenue. 

Q. Is First Avenue the main business street of 
the town of Cordova? A. Yes, sir. 

Q. What do you mean by that, is First Avenue 
property now? 

A. It is nearer to First Avenue, being able to use 
the alley. 

Q. By being able to use the Burkhart Alley? 

A. Yes, sir. 

@. Were you a resident of the town of Cordova 
in the summer and fall of the vear 1908? 


A. Yes, sir. 
@. And I believe you stated you were in the trans- 
fer business at that time? Ae Viesweie 


Q. Do you know of Robert Ashland constructing 
a building on Lot 7 in Block 7 of the town of Cor- 
dova in the summer and fall of the year 1908? 

A. Yes, sir. 

Q. Do you know how he constructed the south 
wall of this building in reference to the south line 
of Lot 7 in Block 7 of Cordova? [49—10] 

A. He set his wall back. 

). How far? 

A. Well, I think it was four feet. 

Q. And did he leave a strip along the full length 
of Lot 7, Block 7, or on the southerly side line, four 
feet wide? 1 SOS. 

Q. On the ground floor? 

A. On the ground floor. 
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Q®. That is, on the street level of First Avenue? 

A. Yes, sir. 

Q. Were you in Cordova when Mr. Burkhart con- 
structed a building on Lot 8 in Block 7, of the town 
of Cordova, in the summer or fall of 1908? 

A. Yes, sir. 

Q. How did he construct the north wall of this 
building with reference to the north side line of Lot 
8, Block 7, of the town of Cordova? 

A. He set his building back four feet or about 
that. 

Q. That is on the street level of First Avenue, the 
ground floor; is that right? A. Yes, sir. 

The COURT.—Does that extend back through the 
entire lot—does the four feet strip extend back 
through the entire lot? 

A. The 100 feet; yes, sir. 

Q. It extends back from First Avenue to the reg- 
ular alley running north and south through Block 7? 

A. Yes, sir. 

Q. A four-foot strip left on each of the two lots, 
making an eight-foot strip, the centre of which was 
along the dividing line between Lots 7 and 8? 
[50—11 ] A. Yes, sir. 

Q. What was done with that eight-foot strip, for 
what purpose was it used ? 

A. As a publie highway. 

Mr. GRAHAM.—We object to that and move it 
be stricken as calling for a calling of the witness. 

Motion granted—answer stricken. 

Q. What use was put of that eight-foot strip be- 
tween these two buildings ? 
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A. At that time Lindig had a cafe in the rear of 
the Ashland Building and I don’t recall what busi- 
ness was in the rear of the building occupied by the 
Bank of Alaska now. There was some business in 
there and there was some rooms for rent upstairs 
there, over the Ashland Building and Mr. Ashland 
had a saloon at that time. 

Q. You haven’t answered my question. I asked 
you what was done or what use was made of the 
eight-foot strip left between the walls of the two 
buildings ? 

A. It was used as a public highway for those peo- 
ple to reach these public places of business, these 
particular places. 

Mr. GRAHAM.—We make the same objection. 

The COURT.—That portion of the answer may 
be stricken. What was it used for? Your answer 
that it was a public highway is in the nature of a 
conelusion—what was this strip used for, without 
using the term public highway ? 

A. We handled our freight through there; we un- 
loaded liquor, etc., and people passed through back 
and forth. 

Q. Now, then, Lot 26 in Block 7, which was the 
property in which M. Finklestein in the fall of 1908 
opened up a clothing store— A. Yes. 

Q. Are you familiar with the building which was 
erected on this [51—12] lot in the summer of 
1908? A. Yes, sir. 

Q. How was the south wall of this building 
erected with reference to the south wall of Lot 267 
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A. It stood back four feet. 

Q. Then the south wall of the building was set 
back four feet from the side line of the lot? 

A. Yes, sir. 

Q. How was the building erected on Lot 25 which 
is now the Alice Johnson property, how was it 
erected in reference to the north line of Lot 25? 

A. It stood back four feet. 

Q. Did this make a passageway leading from 
First Avenue to Second Avenue, 8 feet wide? 

A. Yes, sir. 

Q. Now, what was that alleyway from First 
Street to Second Street used for and by whom was 
it used ? 

A. It was used by the public and by the owners of 
the property. 

Q. Could you say whether the public have con- 
stantly used this alley from that time on? 

A. They have. 

Q. What would you say was the amount of travel 
through and over this alley from the fall of 1908 
until the fall of 1919 in reference to the amount of 
travel that passed up and down East B Street and 
C Street, between First and Second Avenues? 

A. During the time the postoffice was on Second 
Avenue a conservative estimate would be 80%. 

Q. Eighty per cent of the travel? 

A. Yes. 

Q. Between First and Second Avenue, passed 
through Burkhart Alley? [52—13] 

A. Yes, sir. 
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Q. Where was the postoffice situated at that time? 

A. In what is known as the Ostrander Building. 

Q. What years was the postoffice situated in the 
Ostrander Building ? 

A. I would have to guess at that. The postoffice 
originally was in what is known as the Alaskan now 
the McCormick Hotel, and I believe was moved—I 
am not sure, I think the Ostrander Building was 
-built in 1909 and the postoffice moved up there 
shortly afterwards. 

Q. How long did it remain after 1909 in the Os- 
trander Building? 

A. It remained there until they moved down to 
where they are at the present time. I wasn’t here 
when they moved—it is about a year now, not quite 
a year. 

Q. What would you say as to the amount of 
travel that passes through and over Burkhart Alley 
between First and Second Avenues since the post- 
office was moved from Second Avenue to First 
Avenue? 

A. Well, IT would say forty to fifty per cent. 

Q. Of the travel between First and Second Ave- 
nues ? Ew, Gs: 

Mr. DONOHOE.—If the Court please, I want to 
withdraw this witness for a moment and put Mr. 
Hesse on the stand. 

The COURT.—Very well. 

Witness excused. [53—14] 
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W. A. HESSE, a witness called and sworn in be- 
half of the plaintiffs, testified as follows: 


Direct Examination. 
(By Mr. DONOHOE.) 
. What is your name? 
W. A. Hesse. 
. Where do you reside? A. Cordova. 
. What is your business or occupation ? 
. Mining engineer. 
. Are you also a surveyor? A. Yes, sir. 

Mr. MEDLEY.—We admit Mr. Hesse’s qualifica- 
tions to make a map and his ability. 

Q. Did you some time in the month of September 
make a map of a certain portion of the town of Cor- 
dova in reference to Burkhart Alley, at my request? 

A. No, sir; it was in the month of August. 

Q. Did you make that map from a survey actually 
made of the ground? A. Yes, sir. 

Mr. DONOHOE.—I ask that this map be marked 
Plaintiff’s Exhibit ‘‘A’’ for Identification. 

(It is so marked.) 

Q. I hand you a plat, marked Plaintiffs’ Exhibit 
“A°’ for Identification, and ask you if that is the plat 
you prepared of Burkhart Alley. A. Yes, sir. 

(). Does this plat correctly show the building of 
A. Ki. Lathrop on the westerly side of First Avenue 
in the town of Cordova ? Ae NOCSaclt, 

Q. Does it corectly show the sidewalk on the west- 
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erly side of the town of Cordova in front of the La- 
throp Building? [54—15] 

A. Yes, I think it does. 

Q. And the fire hydrant set on the westerly side 
of First Avenue close to the cross-walk acrossed 
First Avenue? A) Ves asin: 

Q. And the cross-walk, being from the westerly ter- 
minal of Burkhart Alley, acrossed First Street—is 
that correctly described and shown ? A. Yes, sir. 

Q. And does it correctly show Lots 7 and 8, 25 and 
26 in Block 7 in the town of Cordova? 

A. Yes, sir; I believe it does. 

Q. And does it correctly show Burkhart Alley lead- 
ing from First Avenue to Second Avenue through 
Block 7 in the town of Cordova? A. Yes. 

Q. And does it correctly show the street line on the 
westerly side of Second Avenue ? A. Yes, sir. 

@. And the fire hydrant on the easterly side of 
Second Avenue ? A. Yes, sir. 

Mr. DONOHUE.—We offer the plat in evidence 
and ask that it be marked Plaintiffs’ Exhibit ‘‘A.”’ 

Mr. MEDLEY.—We have no objection to the plat 
but I want a little explanation. I will ask the wit- 
ness a few questions. 

The COURT.—Very well. 

(By Mr. MEDLEY.) 

Q. This plat doesn’t show the overhead structure 
on Lots 7 and 8? A. No, sir. 

Q. I would like to call your attention to the cross- 
walk over First Street—isn’t this sidewalk continued 
right through here? 
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A. That sidewalk is continued through; yes, sit. 
[55—16] 

Q. That sidewalk is continued through—that map 
is not accurate—it doesn’t show the actual construc- 
tion of this sidewalk right through ? 

A. That sidewalk, of course, the curb line, is con- 
tinuous. I didn’t think at the time I made it that— 
it would probably be better to show the curb line as 
being continuous. 

Q. Is it the same on both sides of First Avenue, the 
cross-walk ? 

A. J think it is. Without you indicate the curb 
outline it would probably be a better delineation to 
show the cross-walks as continuous. 

Mr. MEDLEY.—We these exceptions the defend- 
ants have no objection. 

The COURT.—I understand the curb line is con- 
tinuous on the main street? A. Yes, sir. 

The plat is admitted in evidence as Plaintiffs’ Hx- 
hibit ‘‘A’’; is attached hereto and made a part hereof. 
(By Mr. DONOHOE.) 

@. Mr. Medley asked you as to whether Plaintiffs’ 
Exhibit ‘‘A’’ showed the overhead structure over 
Burkhart Alley between Lots 7 and 8 in Block 7 and 
you said it did not show the overhead part, the ad- 
joining buildings overhead. How high is it from the 
sidewalk of Burkhart Alley to the bottom, the lowest 
point, of this overhead structure ? 

A. Well, really, | don’t know,—I had no instruc- 
tions to take notice of that and if I undertook to tell 
you it would be just making a guess. 
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Q. What would be your judgment ? 
A. I suppose it is about 9 feet. 
Witness excused. [56—17] 


Testimony of A. E. Lathrop, in His Own Behalf (Re- 
called). 


A. EK. LATHROP, recalled. 


Direct Examination (Continued). 
(By Mr. DONOHOE.) 

Q. Did you in the year 1908, the summer or fall of 
1908, have any occasion from that time on, to pass 
through, over and upon Burkhart Alley as described 
in Plaintiffs’ Exhibit ‘‘A’’? A. Yes, six. 

Q. Do you know of any demands made by the city 
authorities to keep Burkhart Alley, as described in 
Plaintiff’s Exhibit ‘‘A,’’ free from obstruction, from 
the time it was laid out in the fall of 1908 up to the 
present time ? 

Mr. MEDLEY.—We object to that question; it is 
not the best evidence. 

The COURT.—He is asked what he knows about 
it. He may answer—defendants allowed an excep- 
tion. 

A. I know as a councilman our chief had orders to 
keep the alley open and I know as a transfer man and 
IT was instructed many times not to block the alley 
with freight, groceries, etc., when McDonald & Reedy 
had their store there and they wanted to keep the 
passageway open for hose carts in case of fire. 

Q. Have you traveled over this Burkhart Alley to 
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any great extent from the year 1908? A. Yes, sir. 

Q. Do you know of the defendant Slater in any 
manner obstructing this alley in the summer or fall 
of 1919? A. Yes, sir. 

Q. What obstruction, if any, did Mr. Slater place 
upon the alley? A. Fence. 

Q. How much of the Burkhart Alley did he fence 
in? A. His four feet. 

Q. Describe what you mean by his four feet. 

A. The four feet that was dedicated or used by the 
public—the four feet that he set his building back, 
or the original owners set [57—18]_ it back. 

Q. You mean the four feet lying on the southerly 
side of the side line of Lot 7, Block 7? 

A. Yes, sir. 

Q. And did he after the commencement of this suit 
remove that obstruction ? A. Yes, sir. 

Q. Do you know of the defendant, the Bank of 
Alaska, placing any obstruction immediately there- 
after in Burkhart Alley? 

A. They placed a fence four feet on their side. 

Q. On the northerly side of Lot 8? A. Yes, sir. 

Q. That has since been removed also, has it? 

A. Yes, sir. 

Q. Do you know of the defendants announcing or 
threatening to close the portion of Burkhart Alley 
where it passes over Lots 7 and 8 in Block 7, that is, 
the portion of the alley between the buildings on 
Lot 7 and Lot 8? ING CS, Si 

Q. And unless an injunction is granted against 
these defendants to restrain them from closing the 
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alley, do you know whether they intend to close that 
portion of the alley? A. Do I know? 

Q. Yes. A. Yes. 

Q. How many years during your residence in Cor- 
dova have you been a member of the Municipal 
Council ? A. Three or four terms. 

Q. A term covering one year? A. Yes. 

Q. Do you know whether the owners of Lot 7 or 
Lot 8in Block 7 [58—19] at any time objected to 
the public traveling upon this alley, previously ? 

A. No, sir. 

Q. Was there ever any objection made to you by 
the owners of these two lots against your traveling 
on this alley as a public thoroughfare ? A. No, sit 

Q. Did you ever hear of Robert Ashland or any 
other owner of Lot 7 in Block 7, making any objec- 
tion to the public freely using this alley, prior to the 
time when Mr. Slater placed this obstruction thereon. 

Mr. MEDLEY.—We object to the question as in- 
competent. 

Objection overruled; defendants allowed an ex- 
ception. 

A. No, sir. 

Q. Do you know of any owner of any building on 
Lot 8 in Block 7 ever making any objection to the 
public using Burkhart Alley freely as a public high- 
way? Same objection; overruled; defendants al- 
lowed an exception. A. No. 

Mr. DONOHOE.—That will be all at this time. 
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Cross-examination. 
(By Mr. GRAHAM.) 

Q. When the building now known as the Bank of 
Alaska, Cordova, was erected on Lot 8 in Block 7, 
which is on the south side of the so-called Burkhart 
Alley, the north wall of that building was set back 
4 feet from the line between Lots 7 and 8, as I under- 
stand you? A. Yes. 

Q. And that was only on the street level—that wall 
extended from [59—20]_ the street level up to the 
second floor of the building? A. Yes, sir. 

Q. And then the second floor of the building ex- 
tended northerly to the line between Lots 7 and 8? 

A. Yes, sir. 

Q. Now, the same condition existed with the con- 
struction of the building on Lot 7 in Block 7 just 
acrossed the so-called alley? AS Mes) sir. 

Q. So that the two buildings joined at the property 
line between Lot 7 and Lot 8 from the second floor 
up? A. Yes, sir. 

Q. Something like ten feet above the street walk ? 

A. Yes, sir. 

Q. And that condition has existed ever since those 
two buildings were constructed, has it not? 

A. Yes, sir. 

Q. And from a point about ten feet above the street 
level, the whole of the area on Lots 7 and 8 in Block 7 
has been occupied by the then owners of those lots 
respectively during all that time? 

A. They rented it you mean? 

Q. Yes. A. It was in their possession. 
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Q. And they were exercising dominion and control 
over it all that time? A. Yes, sir. 

Q. That condition has existed ever since the Bank 
of Alaska building was constructed on Lot 8 in Block 
7 and ever since the other building acrossed the so- 
called alley was constructed, which joins it with the 
other? [60—21] A. So far as I know, yes. 

@. And the respective owners of those two build- 
ings have leased, rented and occupied all of that area 
during all of that time, with the exception of this 
hallway formed by the two buildings below the second 
floor ? 

A. I wouldn’t say it has been leased, rented and 
occupied during all of that time—there was a period 
it was quiet. 

. You don’t know that it was not so occupied ? 

. Yes, I do. 

. There was a period— A. Yes, sir. 

. That was a period when business was dull ? 

Yes. 

. That was the only reason it was not occupied? 
. As far as I know the only reason. 

. But it was in the possession and under the con- 
trol of the owners of these respective lots during that 
period? A. Yes, sir. 

The COURT.—I don’t suppose there is any con- 
fusion but in the record you speak of area—it is really 
space instead of area; the record, however, fully dis- 
closes the situation. 

Q. Now, take the building known as the Bank of 
Alaska, that had a sort of store building facing on 
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First Avenue, did it not? A. Yes, sir. 

Q. And then back of the store building was some 
other space in the main building which was used by 
the owners of the building ? A. Yes, sir. 

Q. That space had an entrance on to this hallway 
or so-called alley? A. Yes, sir. [61—22] 

Q. Now, the fact is the same condition obtained 
with reference to the building on this side? 

A. Yes, sir. : 

Q. The building on the north side of the so-ealled 
alley, immediately north of the Bank of Alaska build- 
ing, was occupied by Mr. Ashland for a period as a 
saloon ? A. Yes, sir. 

Q. A good share of the time you have testified to 
here, was it not—up until the territory went dry? 

A. Oh, no. ' 

Q. About how long? 

A. Why, I don’t think Ashland was in there 
over threc years, to my knowledge—I don’t think 
any more than that. 

Q. When you speak of handling liquors, ete., im 
this alley—those liquors were taken into this build- 
ing that hes on the north side, immediately ad- 
jJacent to the so-called alley? 

A. They were taken into both buildings; both 
buildings were occupied by saloons. 

Q. So in handling liquors through that alley, 
you took them into the alley and then into the 
buildings now owned by the defendants in this 
case ? 

A. No, we did not; the Transfer Company 
delivered them in the alley. 
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Q. They were intended for those buildings and 
the occupants of those buildings? 

A. Yes, sir, and the merchants took them in. 

Q. And the stuff you had occasion to deliver 
there while you were in the business of transfer 
and delivery, and delivered through the alley from 
First Avenue, went to the owners or other tenants 
in these two buildings? 

A. To the owners or the tenants; yes, sir. 
{ 62—23 ] 

Q. Now, then, First Avenue, on the westerly 
side of which your building is located, is inter- 
sected and crossed at the north end of the block 
in which your building is located by C Street, 
is it not? A. Yes, sir. 

Q. And C Street extends from the city dock at 
the waterfront, easterly, over and acrossed First 
Avenue, intersects and crosses Second Avenue, 
Third, Fourth and Fifth, and runs on up the hill 
clear to the limit of the occupied settled portion 
of the town of Cordova, does it not? 

A. Yes, sir. 

Q. Now, upon the south end of the block in 
which your building is located another street 
called B Street runs from a point westerly of 
the lot on which your building is located, north- 
erly, intersects and crosses First Avenue, con- 
tinues easterly, intersects and crosses Second 
Avenue, Third Avenue, Fourth Avenue, etc. on 
to the easterly limit of the occupied and settled 
portion of the town of Cordova? A. Yes, sir, 
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Q. In fact, to the easterly limits of the platted 
town? A. Yes. 

@. Those two streets are graded streets, are 
they not? 

A. I don’t know whether they are graded—they 
are graded up to Fourth Street; this is only 
graded to Fifth or Sixth. 

Q. It is graded to a point two or three blocks 
easterly of your building? A. Yes, sir. 

Q@. And sidewalks and foot travel on _ either 
side? A. Yes, sir. 

Q@. Those are regularly laid out dedicated 
streets? [63—24] Yes, sir. 

Q. So that the public of the town of Cordova, 
people traveling over the town, desiring to go 
from one place to another in the town, have 
access to your building from all portions of the 
town by First Avenue and streets intersecting and 
crossing First Avenue on either end of the block 
in which your building is located ? A. Yes, sir. 

Q. People residing on Second Avenue between 
B Street and C Street in the town of Cordova 
have access to your building over public streets, 
B Street and C Street, do they not? 

A. Oh, yes. 

Q. The closing of the cross-walks which you 
mention as being something like 75 feet, I don’t 
remember the distance, but the Clayson sidewalk 
which extended from opposite Clayson’s store 
acrossed First Avenue between B and C Streets, 
was a privately built walk, was it not? A. Yes. 
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'Q. And was not substantial or kept up? 

A. Yes, it was—it was an excellent cross-walk. 

Q. How about the so-called Boyle cross-walk, 
extending from opposite the Cordova drugstore? 

A. That was privately built but not as good a 
cross-walk. 

Q. About these lots—the complaint sets forth 
that you are the owner of Lots 23, 24 and 25 in 
Block 2 and I believe you testified you own 22, 
23 and 24— A. No. 

Q. It is 24, 25 and 26? A. Yes, sir. 

Q. There is no record title to Lots 25 and 26, is 
there ? A. Not here; no. [64—25] 

Q. Since the postoffice was moved to the westerly 
side of First Street, the travel on the westerly side 
of First Avenue has materially increased, has it 
not? A. Yes. 

Q. And since your building was constructed and 
the tenants went into the use of it, that has in- 
creased the travel on the westerly side of First 
Street, has it not? A. Yes. 

Q. Prior to the erection of your building, and 
prior to the location of the postoffice on the west- 
erly side of First Street, there were few business 
enterprises on that side of the street? 

A. Very few. 

Q. So that the increase in the travel on the west- 
erly side of First Street has been due very largely 
to the erection of your building and its occupancy 
and to the moving of the postoffice to the westerly 
side? A. Yes. 
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Q. How many apartments are there in this Burk- 
hart Building? 

A. I am not able to answer that, there are a 
great number, but very small. 

Q. Have you any idea how many tenants there 
are? 

A. I would say there are not less than 20 apart- 
ments. 

Q. A great deal of the travel, a considerable por- 
tion of the travel, on this so-called Burkhart Alley 
during the past consisted of people going to and 
from places of business which were located on the 
alley ? A. No. 

Q. You spoke of a restaurant having been lo- 
cated on the alley? A. Yes, sir. 

Q. There was more or less travel to that restau- 
rant? [65—26] A. Yes, sir. 

Q. Practically all the travel to and from that 
restaurant was on that alley? 

A. That was the only way they could reach the 
restaurant. 

Q. The people in the Burkhart Flats, these ten- 
ants, used the alley more or less, did they not? 

A. Yes. 

Q. And people having occasion to go to the 
saloon or to take supplies to the saloon, ecte., either 
saloon, on either side of the alley, the time the 
saloons were maintained there, used the alley for 
that purpose? A. Yes. 

Q. In other words, the alley was used during 
practically all this time by the owners of the build- 
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ings for their private use, in addition to what 
public travel there was through there? 

A. Yes, sir. 

Q. A sort of joint use, then? A. Yes, sir. 

Q. Partly private and partly public—is that the 
case ? 

A. I don’t know how you could call it private. 

Q. A good portion of the people who used the 
alley used it to do business with the businesses 
that were located on the alley and a part of the 
people simply used the alley to go back and forth— 
some wanted to go clear through and some part 
way—is that the case? 

A. The private use of the alley in Ashland’s case 
was when his family lived upstairs; the balance of 
it was public. 

@. In Ashland’s case—what building was that? 

A. That was the building on the north side of 
the alley. 

@. And used also in taking his stock of liquor, 
etc., into the back portion of his saloon? [66—27] 

A. Yes, sir. 

@. And on the other side, what did the private 
use consist of ? 

A. Burkhart had a waffle-house on the other side. 

Q. That is in the building now known as the 
Bank of Alaska Building? ees.) SIT: 

@. And the travel to that portion was to and 
from that business? A. Yes, sir. 

Q. And over the building on the north side of the 
alley where you say Ashland’s saloon was—that was 
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on the north side? A, Yes 

Q. For a good portion of this time the upper 
portion of that building was used for roomers and 
lodgers—apartments ? A. Yes, sir. 

Q. And the entrance to that was through the 
alley 2 iY CS, Sins 

Q. So people had to use the alley to reach those 
apartments? A. No, they didn’t have to use it. 

Q. But they did? 

A. They could have gone around—the door lead- 
ing upstairs over the Ashland property is right on 
the end of the building, so you could go in there 
from the side alley. 

Q. They could have gone around and used the 
side alley to go in there or taken the shorter cut 
and used the so-called Burkhart alley? A. Yes. 

Q. And gone under the portion of the building 
which was over the alley and been indoors, prac- 
tically ? A. Yes, sir. 

Q. It was practically an indoor walk through 
there? ee Yes: sine 

Q. Protected from storm? [67—28] A. Yes. 

@. And no snow in there? A. No. 

Q. The construction of the building over it prac- 
tically enclosed it? A. Yes, sir. 

Q. Captain Lathrop, in your estimate of the 
amount of travel that went through this Burkhart 
Alley, you didn’t take into consideration the num- 
ber of teams and autos and travel on B Street 
and C Street, that kind of travel—there is no 
travel of that kind through the alley? A. No. 
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Q. In this estimate of yours on the amount of 
travel that went through the alley as compared 
with the amount on B Street and C Street—that all 
occurred long before there was any controversy 
over the alley, before constructing your building; 
that is what you are speaking of now when you 
say there was something like 80% of the travel— 
and when the postoffice was in the Ostrander Build- 
ing—went through the so-called alley? 

A. I base my estimate on the travel through the 
alley during the period the postoffice was on Second 
Avenue. . 

(). And that was before you constructed your 
building ? 

A. Yes, sir; that was before I constructed my 
building. 

(. And before you had any reason to observe 
closely the amount of travel through the alley as 
compared with the others? A. No. 

(. You had no occasion to observe it? 

A. Yes, I couldn’t help to take notice of it. 

Q. You noticed it before—you had _ business 
reasons for noticing it? -You never made a census. 
of the travel, never checked it up and counted the 
number of vehicles and teams and persons that used 
B and C Streets—did you ever do that? [68—29] 

A. Why, no. 

@. And you never counted the number of persons 
that went through Burkhart Alley in any given 
length of time? AY Nowsin. 

Q. You never counted the number of persons that 
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walked on B Street and C Street? A. No, sir. 

Q. Your estimate, then, is purely a guess, as you 
would simply make an estimate of it now, some 
years after the situation has changed. 

A. Well, I am not quoting that from actual 
count. 

Q. I thought my question was rather fair. I 
would like to have you answer it—it is really an 
estimate made after a year or two, since the condi- 
tions have changed which affected that travel? 

A. No. 

Q. When did you first make this estimate? 

The COURT.—You have asked him about an 
estimate and about a guess—the first question was 
whether or not this was not just a guess and now 
vou ask whether it is an estimate. 

Mr. GRAHAM.—I will withdraw the question 
about the guess and eliminate that. 

Q. When did you first make this estimate of the 
amount of travel that you give us now—that you 
gave a little while ago? 

A. I made it right here. 

Q. Is that the first time you have estimated in 
your mind the amount of travel in ‘this allev as 
compared with B Street and C Street, during the 
time the postoffice was in the Ostrander Building ? 

© It is not. 

Q. When was the first time? 

A. When I was on the Council a question came 
up regarding the upkeep [69—30] and _ lights, 
ete., and about the travel through the alley and on 
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the streets; that question came up. 

Q. How long ago was it that the postoffice was 
moved from the Ostrander Building? 

A. During the ‘‘flu’’ time, this last winter. 

Q. About a year ago? 

A. Just about a year ago. 

Mr. GRAHAM.—That’s all. 

(By Mr. DONOHOE.) 

@. Counsel for the defendants has asked you 
about the travel through Burkhart Alley, and he 
asked you the question, was the alley not used 
jointly by the occupants of buildings along the 
alley, as well as by the public, and I think you 
answered him ‘‘Yes?’’ I will ask you now if the 
use of Burkhart Alley, whether privately or pub- 
licly, was not the same as the use of the sidewalks 
on any of the streets in the town of Cordova? 

A. Just the same. 

Q. Burkhart Alley was not a way where you 
could take teams or autos or trucks through? 

A. No, sir. 

Q. It was used solely for foot-passengers, foot 
travel ? A. Yes. 

Q. You said you made an estimate as to the ex- 
tent to which Burkhart Alley was used by the pub- 
lic when you were on the Council and the reason 
for that was there was a request for some light, 
for the city to put in hghts in the alley— 

Mr. GRAHAM.—We object to that. 

Mr. DONOHOE.—I will withdraw that ques- 
tion. [70—31] 
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Q. Do you recall at any time during the years 
you were a member of the Council when a ques- 
tion came up before the Council of lighting Burk- 
hart Alley, furnishing lights? A. Yes, sir. 

Q. State what was done in that connection by the 
City Council. 

Mr. GRAHAM.—We object unless he shows 
when this occurred, what date, etc., and I think the 
records of the City Council are the best evidence 
anyway. 

Mr. DONOHOE.—I will withdraw the question 
at this time. We will take that up later. That is 
all, Mr. Lathrop. 

Witness excused. [71—32] 


Testimony of Alice Johnson, in Her Own Behalf. 


ALICE JOHNSON, one of the plaintiffs, called 
and sworn in her own behalf, testified as follows: 


Direct Examination. 
(By Mr. DONOHOE.) 
. What is your name? A. Alice Johnson. 
. Where do vou reside? 
. In the Burkhart Apartments. 
. Town of Cordova, Alaska? A. Yes, sir. 
. You are one of the plaintiffs in this action? 
meyes, Sif, 
. When did vou first live in Cordova? 
. I came to Cordova in 1910—May 16th. 
. Have you lived here a good portion of the 
time ever since? A. About half of that time. 


Depo poo Poe 


88 H, A. Slater and Bank of Alaska 


(Testimony of Alice Johnson. ) 

Q. After you were here for a while you went 
into the Interior? A. Yes, Chitina. 

@. And when did you return to live in Cordova 
permanently ? A. 1916. 

Q. Are you the owner of Lot 25 in Block 7 of the 
town of Cordova or have you a contract for the 
purchase of that lot? A. Yes, sir. 

@. You have such a contract? A. Yes, sir. 

(. I hand you a paper and ask you if that is 
the contract which you have for the purchase of 
Lot 25, Block 7? A. Yes, sir. 

Mr. DONOHOE.—We offer this in evidence. 

(The contract is admitted in evidence, without 
objection; is marked Plaintiffs’ Exhibit ‘‘B,’ and 
copy is attached hereto and [72-33] made a part 
hereof. ) 

Q. When did you enter into this contract to pur- 
chase for Lot 25 in Block 7 as set forth in Plain- 
tiffs’ Exhibit ‘‘B,’’ in this paper, this contract? 

A. July 6, 1918. 

@. What is the purchase price for this lot? 

A. $5,000. 

Q. How much did you pay down on the signing 
of this? A. One thousand dollars. 

Q. And did the contract provide for $100 
monthly payments? aN, eS, SNe, 

Q. And how many of those payments have you 
made? A. Seventeen, I think it is. 

Q. That makes a total payment on this property, 
on the purchase price, of $2,700? A. Yes, sir. 
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Q. Have you paid all the monthly payments re- 
quired by the contract to purchase? 

A. Yes, sir. 

Q. And you have been in possession of the prop- 
erty since some time in July, 1918? 

A. Yes, sir. 

Q. Are you renting the various apartments you 
have in that building? A. Yes, sir. 

Q. Were you familiar with Burkhart Alley when 
you were residing in Cordova in 1910? 

A. Yes, sir. 

@. Did you pass over it from time to time? \. 

me Yes, Sir. 

Q. When you returned to Cordova in 1916, and 
before you entered into [73—34] this contract 
to purchase Lot 25, did you have occasion to ob- 
serve Burkhart Alley? A. Yes, sir. 

Q. And the amount of travel that passed through 
it? 

A. I never closely observed the amount of travel, 
but I always used it in preference to any other 
street. 

Q. Did you use it freely and without any per- 
mission from anyone ? A. Yes, sir. 

Q. Now, when you started to negotiate for the 
purchase of this Lot 25—did you have knowledge 
at that time that the Burkhart Alley had been 
used at least since 1910 generally by the public? 

‘A. Yes, sir. 

Q@. Was the fact that Burkhart Alley was laid 
out and being used generally by the public one of 
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the inducements that induced you to buy that prop- 
erty for $5,000? 

Mr. GRAHAM.—We object to that as not with- 
in the pleadings in the case. There is no pleading 
of estoppel and it is immaterial and irrelevant, and 
on the further ground that the contract introduced 
in evidence is a contract for the conveyance to her 
of the entire lot to the center of the alley; there is 
no reservation in the contract of any portion of the 
lot. 

Objection overruled; defendants allowed an ex- 
ception to the ruling. 

A. Yes, sir. 

@. Miss Johnson, how many apartments have 
you in your building on Lot 25? A. Twelve. 

Q. And what is the nature of the building— 
what is the dimensions and size of the building, 
about, approximately ? 

A. I would say about 22 by 100. 

@. And how many stories in it, how many floors? 
[74—85] A. Two and the basement. 

Q. You rent those twelve apartments to people, 
to residents ? A. Yes, sir. 

Q@. And in the basement of the building have you 
a laundry? 

A. Yes, sir; a laundry and bathroom. 

Q. Did you at any time as the owner of Lot 25, 
Block 7, consent to the closing of Burkhart Alley? 

A. No, sir. 

Q. Now, what, in your opinion, would be the 
damage done vou by the reduced value of your 


vs. A. HE. Lathrop and Alice Johnson. 91 


(Testimony of Alice Johnson.) 

property, Lot 25, Block 7, and also the reduced 
revenue that you could obtain from Lot 25 if the 
westerly part of Burkhart Alley was closed, and 
by the westerly part, | mean that portion of the 
alley running between the Alaska Bank and the 
Northern Drugstore, at this time? 

A. Well, I would say at the very lowest it would 
be 25%, if not 50%. 

Q. Where is the principal business street of the 
town of Cordova? A. First Street. 

Q. If you or your tenants have business on First. 
Street, how do you travel to get to First Street, 
from your building? 

A. Through the Burkhart Alley. 

Q. Now, if the westerly portion of Burkhart 
Alley was closed, how would you then proceed to 
get to First Street, if you had business there? 

A. Well, we would have to go through the city 
alley or go up around Second Street. up around 
the next street. 

Q. You mean the city alley running north and 
south running north and south through Block 7? 

me Y es. 

Mr. DONOHOE.—That’s all. [75—36] 


Cross-examination. 
(By Mr. GRAHAM.) 
. Is it Miss or Mrs. Johnson ? 
A. Miss Johnson. 
Q. This lot you speak of for which you have the 
contract to purchase fronts on Second Avenue? 
A. Yes, sir. 
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Q. And Second Avenue connects with B Street 
and C Street on either side? i Wes, 

Q. So you have an open public highway, made an 
open public highway, from the alley around on 
either B or C Street to First Avenue, the principal 
portion of the town? 

A. Yes, from Second Street. 

@. Your property also abuts on the public alley 
which runs north and south through Block 7? 

A. Yes, sir. 

Q. So you have access to the rear portion of your 
premises from this alley that runs north and south? 

A. Yes, sir. 

Q. What is the number of the lot this building is 
on, that you have a contract to purchase? 

A. I think it is 25. 

Q. A portion of that building extends nearly to 
the line between the two lots, does it not, the centre 
of the alley? A. I didn’t get that. 

Q. A portion of the building you are occupying 
extends nearly to the centre, between your lot and 
the next lot, north of the lot you occupy? 

A Yess. 

Q. There isn’t a four-foot strip left open there? 
[76—37 | A. No. 

Q. On your side? A. No. 

Q. It is only about 18 inches? A. Two feet. 

Q. About two feet? A. Yes, sir. 

Q. Isn’t that little walk that leads from Second 
Avenue back along the north side of the building 
you occupy something over 2 fect wide? 
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A. Just 2 feet wide. 

Q. So that you are now occupying at least two 
feet of the southerly portion of this-so-called Burk- 
hart Alley with your building? 

A. Well, I am occupying a part of the four feet. 

Q. In other words, you are occupying one-half of 
the south half of the so-called Burkhart Alley? 

A. Yes, sir. 

@. And you have for some time? 

A. It was that way when I purchased it. 

The COURT.—You speak of a building and 
speak of a walk. Is it the contention that that is 
a part of the building itself, that two feet of that is 
over on the 8 ft. strip or is it the walk you speak 
of ? 

Mr. MEDLEY.—tThis is a high walk and it is 
part of the building, like a piazza. 

Q. This two feet walk you speak of doesn’t run 
on the same level as the sidewalk in this so-called 
alley ? 

A. No, it is connected with the building. 

@. And about the same height as Second Avenue 
there ? A. Yes, sir. 

Q. So the public traveling from Second Avenue 
to First Avenue, if [77—38] they wanted to use 
this Burkhart Alley, couldn’t use that southerly two 
feet of the alley? A. No. . 

Q. How long did you say you had been about Cor- 
dova? A. I eame here in 1910. 

(. That was the first time vou were here? 

A. Yes. 
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Q. How long did you live here then? 

A. Until September, 1910. 

Q. What month did you come here in 1910? 

A. In May. 

Q. You lived here from May until September, 
1910? A. Yes. 

Q. Then where did you go? A. Chitina. 

@. When did you return to Cordova to live after 
that? A. 1916. 

Q. What month did you return in 1916? 

A. I really don’t remember. 

@. Was it the early part or the latter part? 

A. I think it was the latter part of 1916, about 
August. 

(). Then from the time you left Cordova and went 
to Chitina and came back here you were not familiar 
with the use of that alley by anybody? 

A. Well, I passed through here quite often and 
was here on a visit quite often. 

Q. When you were here on visits, did you go 
through that alley? A. Yes, sir. 

Q. And you went through the alley you say when 
you lived here in 1910? A. Yes. [78—39] 

Q. When you went through that alley you passed 
through a hallway, did you not, in getting to First 
Avenue? 

A. I noticed the alley all the way through—I 
didn’t notice there was a hallway. 

Q. You didn’t notice there was a hallway through 
there, but it was roofed over above you? 

A. Yes, I noticed it was roofed over, of course. 
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Q. You noticed when you went on that alley and 
started to go through it, that you were going along 
a building? pee es) siz 
. And that it was walled up on both sides? 

. Yes, sir. 

. Pretty close? A: Yessir. 

. And the snow couldn’t fall in there? 

meeces, sir. 

. Roofed over so it couldn’t get in? A. Yes. 
. You noticed above the walk was a continuation 
of buildings, above the premises occupied there ? 

A. To tell the truth, I didn’t notice that. 

Q. You never looked up at all? A. No. 

Q. But you did notice it was occupied or noticed 
it was built over? A. I never noticed that. 

@. Have you lived here continuously since you re- 
turned here in 1916? A. Yes, sir. 

Q. You went through that alley a good many 
times prior to that time? A. Yes, sir. 

Q. Now, I would like to have the witness state, so 
I may understand it and that the record may show, 
whether during the numerous times [79—40]_ she 
went through that alley, she noticed there was some 
obstruction overhead, that it was roofed over? 

A. As I said before, I never paid any attention to 
the overhead; J never noticed it. 

Q. You never noticed it was roofed over in any 
manner ? eNO Si, 

Q. And you say you have been through it a great 
many times? A. Yes, sir. 


OQOPoO PL 
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Q. You testified a while ago that the snow never 
fell there? 

A. I never walked in snow there. 

Q. How do you know the snow hadn’t fallen 
there ? A. I never saw it on the ground. 

Q. What did you think prevented the snow com- 
ing in there? 

A. I had an idea it was an overhead covering, but 
I never noticed it. 

Q. But you really believed there was such a cover- 
ing there? A. Yes, sir. 

Q. But didn’t take the trouble to. glance up and 
see Just what it was? A. No, sir. 

Q. It may have been any sort of overhead cover- 
ing as far as you ean tell? 

A. I was just going through—it was convenient 
for me. 

Q. In your contract for the purchase of Lot 25 in 
Block 7, the contract reads, giving a description of 
the property, being Lot 25 in Block Number 7, ac- 
cording to the map and plat thereof, recorded in the 
office of the recorder of the Cordova Recording Dis- 
trict of Alaska, in Book of Deeds Number—giving 
the book and page number, ete., and your contract 
calls for the conveyance of the lot clear to the centre 
of this so-called alley, does it not? [80—41] 

A. Well, I don’t know. 

Mr. DONOHOE.—tThe contract calls for the full 
lot. 

Mr. GRAHAM.—That’s all. 

(By Mr. DONOHOE.) 
Q. In reference to your building on Lot Number 
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25, I will ask you if the north wall of your building, 
the building proper, is four feet from the north line 
of Lot 25? A. The building is four feet; yes, sir. 

Q. And there is a walk two feet wide, you say? 

A. Yes, sir. 

Q. Running from the Second Street level? 

A. Yes. 

Q. And then there is another walk two feet wide 
starting from a point on Burkhart Alley running 
along the buildings to the rear? 

A. Both of these walks are the public thorough- 
fare. 

Q. One starts from the grade of Burkhart Alley 
going towards the west? A. Yes, sir. 

Q. Is that condition now the same as it was when 
you first observed it in 1910 or when you did ob- 
serve it? A. Yes, sir. 

Q. There has been no change in the walk since 
you first observed it? A. No, sir. 

Q. Or in the building? A. No, sir. 

Q. And there has been no encroachments made 
upon Burkhart Alley by any structure you have in 
your building since you first observed the manner 
and the width of Burkhart Alley at that point? 
[81—42] A. No, sir. 

(Questions by the COURT.) 

Q. Now, Miss Johnson, as I understand it and as 
you understand it probably, from walking through 
there many times, this alley which runs along the 
side of your lot is on a kind of slope or incline? 

A. Yes, sir. 
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Q. What is the purpose of these walks which you 
have spoken of that are built out in the alley? 

A. They are entrances to the apartments. 

Q. In other words, it would be presumed that the 
floors in your house are level? A. Yes, sim: 

Q. And these walks, as I understand it, are for 
the purpose of getting into the building? 

A. Yes, sir. 

Q. Is that the sole use it is put to? 

A. Yes, sir. 

Q. The building itself, that is, speaking of the 
building and not the walks, is how far back from 
the line? 

A. Well, it is two feet back; the building itself 
besides the walk is four feet back—the wall of the 
building is four feet back. 

(By Mr. DONOHOE.) 

Q. Now, Miss Johnson, on the Second Street end 
of your lot, what is the small building there occupied 
with? A. It is a tailor-shop. 

Q. That is separate from your apartment build- 
ing? A. Yes, sir. 

Q. And to get to the entrance to the lower floor of 
your apartment you must enter the alley some dis- 
tance before you can get to this narrow 2-foot walk 
along the side of your building? A. Yes, sir. 

Q. And there are two feet of your lot that is in 
the Burkhart Alley proper? A. Yes, sir. 

Witness excused. 

Recess to2 P.M. [82—43] 
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AFTERNOON SESSION. 


Testimony of K. G. Robinson, for Plaintiffs. 


K. G. ROBINSON, a witness ealled and sworn in 
behalf of the plaintiffs, testified as follows: 


Direct Examination. 
(By Mr. DONOHOE.) 

Q. State your name and residence. 

A. K. G. Robinson; Cordova. 

Q. How long have you resided in Cordova? 

A. Since 1911. 

Q. What official position do you hold in the town 
of Cordova at this time? 

A. City Clerk and Municipal Magistrate. 

Q. As City Clerk are you the custodian of the 
minute-books of the Common Council of the town of 
Cordova? A. I am. 

Q. Have you Volume One of the minute-books of 
the proceedings of the Common Council of the town 
of Cordova? A. I have. 

Q. Will you please turn to page 219, under date 
of June 3, 1912—is there a record there of the pro- 
ceedings of the Common Council of the town of 
Cordova? A. Yes, sir. 

Q. What meeting is that you have recorded 
there? Minutes of what meeting? 

A. Minutes of the meeting of the Common Coun- 
cil of the town of Cordova held at the town hall, at 
8 o’clock P. M. June 3, 1912. 

Q. Read from page 219 any reference that is 
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made there in the minutes in regard to Burkhart 
Alley in the town of Cordova? 

Mr. GRAHAM.—We object to that unless it is 
shown that these defendants were present or repre- 
sented at that meeting. 

Mr. DONOHOE.—The purpose of the testimony 
is to show acts of ownership [83—44] exercised 
over this alley by the Town Council. I was about 
to attempt to show it this morning by a member of 
the Common Council and it was objected that the 
minutes were the best evidence. 

Mr. GRAHAM.—The minutes would be the best 
evidence of what took place providing it was bind- 
ing on these defendants, but any action taken, not 
brought home to these defendants, which caused 
these defendants to do something with reference to 
that property, would have no binding effect what- 
ever upon the defendants in this case. 

The objection was by the Court overruled; to 
which ruling of the Court counsel for defendants is 
allowed an exception. 

A. (Witness reading:) The Committee on Fire 
Protection reported that the Cordova Power Com- 
pany would put in a hydrant on First Street at 
Burkhart Alley if the town would pay the actual 
cost of cutting the main and other work except the 
cost of the hydrant. The matter was postponed 
until the next meeting of the Council. 

Mr. GRAHAM.—Defendants move to strike the 
answer of the witness on the ground that it is irrele- 
vant and immaterial. 
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Which motion was by the Court denied and de- 
fendants allowed an exception to the ruling. 

Q. Now, turn to page 220, under date of June 
17, 1912, and read any action of the Common Coun- 
cil that is there reported in regard to Burkhart 
Alley. 

Mr, GRAHAM.—We make the same objection. 

Objection overruled; defendants allowed an ex- 
ception. | 

A. (Witness reading:) The Chief of police was 
directed to notify owners to repair walk in Burk- 
hart Alley. 

Mr. GRAHAM.—The defendants move to strike 
the answer, on the same grounds. [8445] 

Motion denied; defendants allowed an exception. 

Q. Turn to page 234, under date of October 21, 
1912, and read any record that appears there of ac- 
tions taken by the Common Council of the town 
of Cordova in reference to Burkhart Alley. 

Mr. GRAHAM.—Same objection. 

Objection overruled; defendants allowed an ex- 
ception. 

A. (Witness reading:) Notice was given that a 
street light was wanted in the alley at the intersec- 
tion of Burkhart Way and at various other points. 
The matter was referred to the Committee on Light 
with authority to use their own judgment in order- 
ing new lights. 

Mr. GRAHAM.—We move to strike the answer 
on the ground that it is incompetent, irrelevant and 
immaterial. 
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Motion denied; defendants allowed an exception. 

Q. Now, turn to page 321, under date of May 18, 
1914, and read any record there in reference to 
Burkhart Alley. 

Mr. GRAHAM.—We object to the question on the 
ground that it is incompetent, irrelevant and imma- 
terial. 

Objection overruled; defendants allowed an excep- 
tion. ) 

A. (Witness reading:) The Fire Committee rec- 
ommended that a fire hydrant be placed at each end 
of the Burkhart Alley in the middle of Block 7, and 
the chief of the fire department be also made fire 
warden. 

Mr. GRAHAM.—We move the strike the answer 
on the ground that it is incompetent, irrelevant and 
immaterial and is not binding on the defendants. 

Motion denied; defendants allowed an exception. 

Q. Turn to page 323 under date of May 18, 1914, 
and read the record there with reference to Burk- 
hart Alley. 

Mr. GRAHAM.—We make the same objection. 
[85—46] 

Objection overruled; defendants aaa an ex- 
ception. 

A. (Witness reading:) Mr. H. I. O’Neill ad- 
dressed the Council calling attention to the necessity 
of a light at the Burkhart Alley on Second Street 
and suggested that the lamp-post a short distance 
north be removed to that point, and also that a rail- 
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ing be placed— ‘That is as far as it goes on that 
subject. 

Mr. GRAHAM.—We move to strike on the same 
grounds. 

Motion denied; defendants allowed an exception. 

Q. Turn to page 332, under date of June 6, 1914, 
and read any record there with reference to Burk- 
hart Alley. 

Mr. GRAHAM.—Same objection. 

Objection overruled; defendants allowed an ex- 
ception. 

A. (Witness reading:) It was moved and sec- 
onded that the placing of hydrants on First and 
Second Streets opposite Burkhart Alley be re- 
ferred to the Fire Committee with power to act. 
The motion prevailed. 

Mr. GRAHAM.—We move to strike the answer 
on the same grounds. 

Motion denied; defendants allowed an exception. 

Q. Turn to page 348, under date of September 14, 
1914, and read any record there with reference to 
Burkhart Alley ? 

Mr. GRAHAM.—We make the same objection, 
and wish to have it apply to all these questions. 

Objection overruled; defendants allowed an ex- 
ception. 

A. (Witness reading:) The matter of placing 
hydrants at each end of Burkhart Lane was dis- 
cussed. Mr. Hazelet stated that the hydrants had 
been ordered and would be placed as soon as they 
arrived. 


104 H, A. Slater and Bank of Alaska 


(Testimony of K. G. Robinson.) 

Mr. GRAHAM.—I should also like to have it un- 
derstood that the defendants move to strike the an- 
swer in each case, that the motion is denied and de- 
fendants allowed an exception. 

By the COURT.—Very well. [86—47] 

Q. Now, turn to page 357, under date of October 
19, 1914, and read what you find there with refer- 
ence to Burkhart Alley. 

A. (Witness reading:) The Committee on Light 
and Water reported that hydrants had been placed 
on First and Second Avenues opposite the Burk- 
hart Alley. 

(. Next, turn to page 437, under date of Novem- 
ber 6, 1916, and read any record there with refer- 
ence to Burkhart Alley. 

A. (Witness reading:) It was reported that 
Burkhart Alley was in bad condition and it was de- 
cided that the owners should be notified to have it 
repaired. 

Mr. DONOHOE.—That is all. 

Mr. GRAHAM.—No cross-examination. 

Witness excused. [87—48] 


Testimony of George Dooley, for Plaintiffs. 


GHORGE DOOLEY, a witness called and sworn 
in behalf of the plaintiffs, testified as follows: 


Direct Examimation. 
(By Mr. DONOHOE.) 
Q. What is your name and residence? 
A. George Dooley; Cordova, Alaska. 
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Q. How long have you resided in the town of 
Cordova, Alaska? 

A. Since November 19, 1907. 

Q. Have you held any official positions in the 
town of Cordova during your residence here? 

A. I have. 

Q. What official positions did you hold in the 
town of Cordova from the time of the organization 
of the town, which was in 1909, until some time in 
19102 

A. Chief of the fire department and chief of 
police. 

Q. During 1910, 1911 and up to April, 1912, what 
position did you hold? 

A. The same position. 

Q. Did you again occupy an official position in 
the town of Cordova, later on? A. I did. 

Q. During the years 1915 and 1916 and until No- 
vember, 1917, what official position did you occupy ? 

A. Chief of police and chief of the fire depart- 
ment. 

Q. As chief of police was it part of your duties 
and as chief of the fire department to follow out in- 
structions given you by the Common Council for 
various purposes ? A. It was. 

Q. Are you familiar with the alley, from First 
to Second Streets in the town of Cordova, occupy- 
ing four feet on the east side of the dividing side 
lines between Lots 7 and 8 and between Lots 25 
([88—49] and 26, Block 7, in the town of Cor- 
dova, known as Burkhart Alley ? A. 2 Bim, 
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Q. When was Burkhart Alley first opened up, 
laid out? 

Mr. GRAHAM.—We object to that question; it 
has not been shown it was laid out. 

The COURT.—I take it the part of the question 
‘opened up’’ was intended to take the place of the 
words ‘‘laid out.’’ 

Mr. DONOHOE.—That is the idea—I didn’t 
mean to say it was officially laid out. 

The COURT.—Answer the question. 

A. In 1908. 

Q. Were you in the town of Cordova in 1908 
when Robert Ashland constructed a building on 
Lot 7 in Block 7 of the town of Cordova, which is 
the building that now occupies that lot? 

A. I was. 

@. Will you describe how far the south wall of 
that building was erected from the south line of Lot 
7? 

The COURT.—It is admitted that it was four 
feet. 

Mr. GRAHAM.—The lower story; yes. 

A. I would say about four or five feet—I have 
never measured it; [ judge it is eight or ten feet 
wide there. 

(). Were you in the town of Cordova when the 
building was erected by Mr. Burkhart on Lot 8, 
Block 7? A Ae clew as: 

Q. After those buildings were erected, the one on 
Lot 7 and the one on Lot 8, was there any space, 
ground, left between those buildings? 
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A. There was an alleyway between the two build- 
ings; yes, sir. 

Q. About what is the width of that alley? 

A. I should judge between eight and nine feet, 
possibly eight feet—I [89—50] have never 
measured it exactly. 

Q. Were you in the town of Cordova when Neo 
M. Finklestein erected his building on Lot 26 in 
Block 7 of the town of Cordova; that is, the lot now 
known as the Carsten lot? 

A. I wasn’t exactly in the town; I was deputy 
marshal at that time and resided in the old town and 
was in town every day. 

Q. You were familiar with how that building was 
erected in reference to the south line of the lot? 

A. Yes. 

@. And was there the same space of about four 
feet left along the south side of Lot 26 when Mr. 
Finklestein erected his building? A. There was. 

Q. Were you in the town of Cordova when Mr. 
Burkhart erected his building on Lot 25, Block 7? 
- A. That is the apartment? 

Q. Yes. A. I was. 

Q. Do you know what space was left along the 
northerly side of Lot 25 in Block 7 when that 
building was erected ? 

A. That is the building on Second Avenue? 

Q. That is the lot on Second Avenue, the build- 
ing, on which the Burkhart Apartments are situ- 
ated? A. Yes, sir. 
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Q. Describe to the Court the situation along 
there. 

A. The grade on Second Avenue is higher than 
that on First; there is a runway down that, quite 
a walk; I should judge it is 6 feet wide, from the 
Carsten or Finklestein building; it runs down on 
an incline say twenty or thirty feet to a point pos- 
sibly six or seven feet below the grade of Second 
Avenue. Then there is a walk or platform that 
runs along the apartments which serves [90—51] 
as an approach or entrance to the apartments, on 
the first floor of the apartments. On the second 
floor there is a platform three or four feet wide 
joining the tailor-shop that runs back and raises 
possibly two feet and reaches another approach 
which runs back and serves as an entrance or ap- 
proach to the apartments, on the second floor of the 
Burkhart apartments. 

Q. Do you know approximately what the width 
of this approach, of these approaches, are? 

A. I would say the approaches are between two 
and three feet, possibly 214. 

Q. Then was there any other portion of Lot 25 
left along the grade of the alley—in other words, 
was the wall of the building set back four feet from 
the north side line? 

A. Yes, it was set back three or four feet. 

Q. And you say two or 214, feet of that space was 
occupied by approaches ? 

A. Yes, sir, overhead, the first floor runs down 
from the level which I have described, it runs level 
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to that first floor and when it reaches the alley, it 
is above the alley and floor space. is left might at 
the alley. 

Q. What can you say as to when, if at all, this 
alley commenced to be used by the traveling public 
of Cordova? 

A. I would say it was used in 1908—the exaet 
time I wouldn’t say. Burkhart first established a 
small bakery in the rear of the lot, off of First 
Avenue, and it started to be a thoroughfare at that 
time. I couldn’t say without looking up some ree- 
ords just when that was used but it was 1908. 

Q. It was some time during the year 1908? 

A. It was some time during the year 1908. [91— 
52] 

Q. What would you say as to the amount of travel 
that passed through that alley in reference to the 
amount of travel that passed along either B or C 
Street, in traveling from First to Second or from 
Second to First Street, foot travel? 

A. The only observation I can make is that there 
was more travel through Burkhart Alley than there 
was on B or C Street. 

Q. Burkhart Alley was never used for anything 
but for people walking or foot-passengers; in other 
words, it was not used for teams? 

A. No, foot-passengers. 

@. Have you, at a recent date, within the past 
two or three months, been through Burkhart Alley 
and observed its condition, generally ? 

A. I have been there several times; yes, sir. 
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Q. Is the space or room for travel to be utilized 
the same now as it was when the alley was first 
opened up in the fall of 1908? 

A. It is the same now. 

. Q. Are the approaches you have described along 
the building on Lot 25 the same as they were when 
the alley was first opened up? 

A. They are, with the possible exception at one 
time there was an approach or viaduct from this 
approach I have mentioned over to the Finklestein 
building on the other side. 

Q. Overhead. 

A. Overhead—that was years ago. They used to 
enter the first floor of the Finklestein building in 
the rear, from the first floor of the Burkhart apart- 
ments. That was in 1909, I believe; with that ex- 
ception the Burkhart alley is the same as when 
first erected. 

Q. The overhead passage between the Finkle- 
stein building and the Burkhart apartments has 
since been taken down? ii, N@s, Silt, 

Q. That overhead passage didn’t in any way 
interfere with people [92—53] traveling on the 
grade up and down the alley? A. No. 

Q. How high would you say it was from the floor 
of the alley? 

A. Between 12 and 15 feet some place. 

Q. Now, calling your attention to the buildings 
on Lots 7 and 8, the upper story, the second story 
of those buildings extends out over the alleyway 
and join, do they not? A. They do. 
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Q. What is the height would you say between the 
floor of the alley and the roof formed overhead by 
the extending out of the second story of each of 
these buildings? 

A. I would judge about ten feet, possibly 11. 

Q. Does it give ample room for using the alley- 
way conveniently for foot travel? 

A. Yes, sir, it does. 

Q. It in no way interferes with people using the 
alleyway who travel on foot? A. No. 

Q. Do you know of Mr. Slater, one of the de- 
fendants here, placing any obstruction in Burk- 
hart Alley, some time in September of this year, 
or August of this year? 

A. I saw a fence there some time ago. 

Mr. MEDLEY.—We admit the obstruction. 

Q. From the time this alleyway was opened up 
in 1908 until this obstruction was placed in the 
alleyway by Mr. Slater, did you ever observe any 
obstruction, permanent obstruction, in the alley, 
that in any way interfered with its being used as 
a public highway ? 

A. That is the only one, with the exception of 
the fence moved acrossed on Lot 7, close to the bank ; 
there was an obstruction placed there. [93—54] 

Q. That was after? 

A. That was after. That was the only perma- 
nent obstruction | have known in the alley. 

Q. Have you yourself used that alley and passed 
through and over it and upon it various and many 
times since it was opened up in the fall of 19082 
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A. I have used it quite frequently. 

Q. Did anyone at any time forbid you to use 
it or attempt to stop your free use of it as a 
public thoroughfare? A. No, sir. 

Q. Did you ever hear of anybody being re- 
quested not to use that alley as a public thorough- 
fare? A. I have not. 

Q. Did you ever ask permission from anyone 
to use this alleyway? A. I did not. 

Q. Now, what can you say as to the continued 
use of this alley by the public of the town of 
Cordova since the time it was first opened up in 
1908 ? 

A. I would say that it has been used as a con- 
tinuous highway from that date until the obstruc- 
tions have been placed there—when left open has 
been used continuously since 1908. 

Mr. GRAHAM.—We move to strike the answer 
as a conclusion, using the word ‘‘highway.”’ 
~ The COURT.—He said used as a highway—the 
answer doesn’t necessarily mean a public high- 
way. Objection overruled and motion denied. 

Defendants allowed an exception to the ruling. 

Q. Do you know of the municipality of Cordova 
placing any lights or maintaining any light in the 
Burkhart Alley for the purpose of lghting it, 
like the lights on the other streets of the town? 

A. I will state that the city maintained a light 
in the rear of the passageway, on the alley end 
of the passageway. That it [9455] was my 
duty as a city officer to turn on and off, morning 
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and night, during my position as chief of the fire 
department, from 1915 to November, 1917. 

Q. And from 1915 to November, 1917, you know 
of your own knowledge that the city maintained 
the light in the rear end of the passage extending 
from First Avenue back to the regular alley run- 
ning north and south? A. Yes, sir. 

Q. And was it your duty to turn that light on 
in the evenings and turn it off in the mornings? 

A. It was. 

Q. And do you know whether the city paid for 
that light, to the Light Company? 

A. I understood it did—I enumerated it with 
the other city lights. 

Mr. GRAHAM.—We move to strike what he 
understood. 

Motion granted. 

Q. Do you know anything of moving a street 
light on Second Avenue so it would be opposite 
the alley? 

Mr. GRAHAM.—We object for the reason that 
anything the city did with the streets which was 
not in the alley could not be prevented or objected 
to by any of these property owners and is not 
binding upon the property owners in any manner, 
shape or form. 

Objection overruled; defendants allowed an 
exception. 

A. Yes, I remember of the city moving a light 
that a member of the council had placed a few 
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feet further north to a point opposite Burkhart 
Alley. | 

Q. What was the purpose of moving that light 
from its original location? 

My. GRAHAM.—I object to that as incompe- 
tent, irrelevant and immaterial. [95—56] L 
don’t think the witness is competent to testify. 

Objection overruled; defendants allowed an 
exception. 

A. The light was placed there to light the 
passageway between the Burkhart Alley. 

Q. That hght vou have just testified to was a 
street lamp-post, was it? A. Yes, sir, it was. 

Q. And it had formerly been placed how far 
north of the place where it was moved to, about, 
approximately ? 

A. About fifty feet, I should judge. 

Q. Do you recall at this time, any time, during 
the time you occupied the position of chief of 
police in the town of Cordova, of notifying the 
property owners, whose property abutted on each 
side of the Burkhart Alley to make repairs of 
their sidewalks, and in so doing were you follow- 
ing the instructions given you by the City Coun- 
ail? 

A. On one oceasion the council notified me to 
notify Mr. Burkhart that his sidewalk in front of 
the tailor-shop on Second Avenue sloped too much 
toward the street and told me to tell him to raise 
it. 

Q. That was the sidewalk along Second Avenue? 
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A. Yes; and on another occasion I was. notified 
to notify the owners to repair the walk in the 
passageway between Lots 7 and 8. 

Mr. GRAHAM.—We move to strike that an- 
swer on the ground that it is incompetent, irrele- 
vant and immaterial. 

Motion denied; defendants allowed an _ excep- 
tion to the ruling. 

Q. That is the Burkhart Alley that passes over 
iors 7 and 8% #4A. Yes,; sir. 

Q. Did you while chief of police ever cause the 
snow to be shoveled out of Burkhart Alley? 

A. I did. [96—57] 

Q. Just how often, would you say, you did that, 
during each winter, while you were chief of police? 

A. Three or four times; I couldn’t say exactly; 
sometimes Mr. Burkhart would do it and other 
times I would go by with a crew of men which I 
used to employ on these occasions and it was 
cheaper for him he said to have the crew and 
have me do it, and on one occasion JI think he was 
out and J sent the crew down there and cleared 
out a passageway down in the alley. 

Q. That was the same as you cleaned out the 
other streets of the town where the accumulation 
was heavy and needed cleaning out? 

m. Yes, that was after I served a notice of 24 
hours on the owners; I would clean off the walks 
under the direction of the Common Council and 
turned in the time to the City Clerk. 

Q. During the time you were chief of police in 
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the town of Cordova, do you recall ever notifying 
the owners of Lots 7 and 8 and Lots 25 and 26, 
Block 7, to keep obstructions out the the Burkhart 
alleyway ? 

A. As chief of the fire department and as chief 
of police, I made it a point to always keep that 
passageway clear and notified the owners that I 
didn’t want any obstructions in that alleyway in 
case of fire, as I wished to go through there with 
the apparatus. 

Q. You used the Burkhart alley during that 
time when occasions required to pass through with 
the fire apparatus? An Tide 

Q. Were you in the town of Cordova this last 
summer when a fire occurred in 'the Burkhart 
apartments on Lot 25, Block 7? 

A. I was in town but at home quarantined with 
the smallpox at that time. 

Mr. DONOHOE.—That is all. [97—58] 


Cross-examination. 
(By Mr. GRAHAM.) 

Q. During all the time that you used this alley, 
went through it, etc, vou could plainly see that 
the buildings were so constructed that the over- 
head part of the two buildings on either side of 
Burkhart Alley on Lots 7 and 8 in Block 7 occu- 
pied the entire space over the alley, couldn’t you? 

A. That they were connected—yves, sir. 

Q. And when you went through there there was 
no snow ever accumulated in that portion? 
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A. No, sir, except at the rear in the alley or in 
the front, on the sidewalk. 

Q. Brought in or dragged in by people travel- 
ing back and forth in there but no great accumu- 
lation of any quantity of snow? 

A. Not in the alley itself,—at the extreme end. 

Q. Where the other alley crosses it? 

A. Yes, sir. 

Q. There would be some snow from the other 
alley ? A. Yes, sir. 

Q. And this so-called Burkhart Alley or hallway 
through that building was practically enclosed? 

A. Enclosed overhead. 

Q. On both sides? 

A. I wouldn’t call it enclosed on both sides; 
during all of this period there was about 60 feet 
of show-window that ran on the lot. 

Q. That was an enclosure? 

A. Yes; that was an enclosure. 

Q. And that entirely protected it from the 
storms and elements and wind? A. Yessem 

Q. It was just like passing through a building 
to go from Second to [98—59] First Avenue 
through that building to the allev behind it, the 
regular alley? 


I wouldn’t call 


A. Well, there was a passageway 
it passing through a building. 

Q. There was a building over your head and on 
both sides and still you are not passing through a 
building ? A. I wouldn’t call it a building. 

Q. What would you call it? A. A passageway. 
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Q. Through what? A. Under the buildings. 

Q. You don’t go down under the floors of the 
buildings ? A. No. 

Q. A passageway through the buildings on the 
street level ? A. Yes, sir. 

Q. In case of a fire to property right around in 
that immediate vicinity you wouldn’t expect the 
property owners to object to your going through 
there to protect this property and other property 
adjoining it? A. No, siz. 

Q. And you would naturally expect, regardless 
of whether it was a public passageway or a private 
way, you would naturally expect for mutual protec- 
tion and benefit to the property itself that the peo- 
ple would permit the use of the fire department, 
going through that alley? 

A. Yes, I would expect they would. 

Q. And it was to their interest to keep it open 
for that purpose, to let the fire department use it, 
whenever there was occasion to take it through 
there? A. I believe it would be; yes, sir. 

(). The only purpose for which you could take fire 
equipment through [99—60] that place would be 
for the protection of the property immediately ad- 
jacent thereto, would it not? 

A. Well, yes, I would say it would be handy for 
that. 

Q. It is all built up continuously from these 
buildings north of C Street? fa, CR ihe 

Q. And is built up solidly from the buildings 
south to B Street? A. Yes, sir. 
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Q. So that if there was a fire anywhere in that 
block it would be a matter of considerable concern 
to the property owners on either side of that so- 
ealled alley? A. Yes, sir, it would. 

Q. Will you please state the name of the owner 
of Lot 7 in Block 7 whom you notified to clear the 
alley of obstructions? 

A. Not of obstructions—I think it was to repair 
the walk I testified about. 

Q. You testified you notified the property owners 
to keep that clear so you could get through if there 
was a fire? 

A. I notified, on one occasion, Mr. Harwood. 
There was some beer kegs in the alley. I notified 
Mr. Reedy to repair the walks and notified Mr. 
Burkhart. 

Q. When was it you notified Mr. Harwood? 

A. I couldn’t recall the date. It was in 1910, I 
think, 

Q. Summer-time or winter-time ? 

A. I think it was in the fall. JI returned in Sep- 
tember of that year from the states and I think it 
was after I returned. 

@. Who was present when you notified him? 

A. I don’t know that anybody was present. I 
told him to take up the obstruction there in case of 
a fire and he immediately had his porter put them 
in the basement. 

Q. Did you tell him you ordered him to do that 
as chief of police? [100—61 | 

A. I didn’t really order him. I called his atten- 
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tion to it and told him the passageway should be 
kept free, always had been. 

Q. And he was very willing to keep it open? 

i Y eS, sir 

Q. And moved kegs? A. Yes, sir. 

Q. You didn’t tell him by authority of the city 
or by authority of your being chief of police you 
ordered him to do that? 

A. I told him just what was to be done. I didn’t 
notify him that I was chief of police and chief of 
the fire department; he knew that, and was working 
in perfect accord on things of that nature and did 
it willingly. 

@. And would have done it whether it was a pub- 
hie alley or private alley? 

A. I presume he would. 

Q@. You would simply expect him to do that as a 
matter of public protection? 

A. As a good citizen—to protect the rights of 
others and his own, he would do it, without any 
ordering that it be done. 

Q. What about this repairing of sidewalks that 
you said you ordered some one to do—who did you 
order to repair sidewalks? 

A. I had that conversation with Mr. Reedy. 

Q. Who was Mr. Reedy? 

A. At that time he was a partner in the firm of 
Slater, Reidy & O’Neill in the grocery-store now 
occupied by the Northern Drug-store. 

Q. He was a partner in a grocery concern that 
occupied one of these buildings? 
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A. Yes, sir. They used to truck a great deal of 
their merchandise from what is now the old jail, 
the marshal’s office, down through there and several 
boards at the intersection of the [101—62] alley 
and Burkhart Alley became damaged and I called 
his attention to it—that there was a couple of boards 
broken. 

Q. They were in the main alley, were they, not 
the regular alley—between the portion of Burkhart 
Alley that goes in the passageway and the other 
portion ? A. Yes, they were in the main alley. 

Q. And that was a part of the planking in the 
public alley that runs north and south? 

A. No, it was a part of the planking in this pas- 
sageway that runs east and west. 

Q. In this building? A. Under this building. 

Q. When did you notify Mr. Reidy of that? 

A. Shortly after I discovered it. 

Q. How much of a hole was there there? 

A. A couple of boards were cracked and I took it 
he would be glad to be notified of those things, some- 
one might step in and turn an ankle. 

Q. If he was the owner of that passageway 
through there and permitted people to go through, 
you thought he would like to be notified if there 
were any defects in the walk? 

A. I knew he and his employees had broken them 
with the truck and merchandise. 

Q. The reason you notified him was because you 
thought he would like to have the matter brought 
to his attention? A. And public safety. 
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Q. Safety of everybody, whether it was ee or 
private ? A. Yes, sir. 

Q. You did that wherever you found defects in 
sidewalks? A. Yes, sir, any place. 

Q. Did you tell them that under your authority as 
a representative [102—63] of the city you re- 
quired him to fix that? 

A. I didn’t tell him that; he knew I was such 
officer and I didn’t tell him under authority of that 
kind. 

Q. What did you say to him? 

A. I couldn’t recall the exact words I said at this 
time. I possibly told him the walk needed repairs 
and ought to be fixed before someone got hurt. 

Q. That is about what you would say to him. 

A. Yes, that is about what I would say to him in a 
case of that kind. 

Q. In other words, you told him the walk needed 
repairs and he had better repair it before someone 
got hurt? 

A. Something of that kind. I don’t recall the 
exact words now. 

Q. There were other lhghts in this passageway 
that extends through these two buildings called 
Burkhart Alley, besides the city light vou spoke of, 
was there not? A. None I recall. 

Q. Is it not a fact that there were one or two or 
two or three other lights in that passageway that 
were some distance from the street? 

A. I don’t recall any. 

Q. Never saw any? A. None I remember. 
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Q. You won’t say there were-no other lights in 
there ? 

A. I wouldn’t say there was not; no. I will say 
that the passageway, while occupied by the Lindig 
restaurant and by Harwood along that 60 ft., along 
the north side, of the passageway, up to a reasonable 
hour in the evening, the passageway was lit up by 
the lights in the different business houses in the al- 
ley. I don’t know of any light but the one une 
the darker hours. [103—64] 

Q. You wouldn’t say there wasn’t any? 

A. No, I wouldn’t say there wasn’t any. 

Q. There was a cellar under the floor of this 
passageway ? 

A. There was an entrance to cellars in this pas- 
sageway, yes; one went into Ashland’s saloon and 
one went under the Horseshoe, and if I am not mis- 
taken there was another one, a little further back, 
under where Harwood and Lindig was. 

Q. Those were in the floor of the passageway ? 

A. Yes; shoots going into the floor of the passage- 
way. 

Q. And in the building on Lot 8, Block 7, the one 
on the southerly side of this so-called alley, there 
was a door which swung out into the alley, was there 
not? 

A. That is the building now occupied by the Bank 
of Alaska. I have forgotten which way the lots run 
—which is the Horseshoe, Lot 7 or 8. 

Q. That is 8—I asked you about the one where 
the Bank of Alaska is now? 
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A. Yes, there were two passageways there, two 
entrances. 

Q. At one of those, the door when opened, would 
have extended out into the alley? 

A. Yes, the one going upstairs to the halls, above 
the bank, swings out. 

Q. Now, this business of handling the snow in the 
alley there, in reference to the Burkhart flats that 
you spoke to Mr. Burkhart about—was with refer- 
ence to the apartments, the flats? A, Yes, sir. 

Q. He said he would be glad to have you do it, as 
to do it himself, it was cheaper ? A. Yes, sir. 

(. And it was an accommodation for him in that 
respect, when you were there with your crew, to 
shovel the snow out? [104—65] A. Yes, sir. 

Q. The same as you would at any other place 
where you had occasion to shovel snow from the 
sidewalks? A. The same thing. 

Q. That was by some arrangement you had with 
Burkhart? 

A. That was on one oceasion, yes, sir—he had me 
do that. 

Q. He told you to go ahead and do it and he would 
reimburse you for your time?? ie Y 6S, Sit? 

Q. That had nothing to do with Block 7 and 8? 

A. No. 

(. How did the appearance of this alley, so-called 
Burkhart Alley, when you make your entrance 
from First Street, compare with the appearance of 
other alleys in the city, public alleys—the same or 
was it different? 
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A. Of course, the alley as it appears now -is 
changed. At one time the Horseshoe entrance used 
to be right on that corner, that would be on the 
northerly side of the building on Lot 8, the bank 
building, swinging doors on the corner, that came 
right out, half in the alley and half possibly out on 
to Front Street. Your question was, how does that 
compare with other public alleys? 

Q. Yes. What is the appearance of it with refer- 
ence to other public alleys? 

A. I would say that this alley was boarded in the 
bottom and kept cleaner than most of our public 
alleys. 

Q. It was a regular floor, the whole width of the 
alley ? A. Yes, sir. 

Q. And the floor extended out from one end of 
the building to the other end of the building? 

A. Yes, sir. [105—66] 

Q. All walled up on both sides? 

A. At times it was walled and other times it was 
not; glass fronts in some of it there. 

Q. There were parts of the buildings extended 
overhead clear to the center of the so-called alley? 

A. I think they do; yes. 

@. You know it? 

A. I don’t know whether they infringe on one an- 
other or not. I say they joined. 

Q. To the approximate center? 

A. I would say so; yes. 

@. And are there any public alleys in the town of 
Cordova where the private buildings extend clear 
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over to about the center of the alley and join over 
the alley? 

A. No; I don’t know of any other public alley. 

Q. It don’t look just like a public alley, then, or 
any other alley? 

A. No, it is not like our regular alleys; no. 

Q. Is it like any other alley in the city? 

A. Well, they use the alleys for passageways here, 
too. 

Q. You can answer my question: Is it in appear- 
ance like other alleys in the city or any other alley? 

A. Well, I wouldn’t say that it was; no. 

Q. Is there any other alley in the town of Cor- 
dova that is entirely floored over? 

A. None I know of. 

Q. Is there any other alley in the town of Cordova 
where the buildings on either side project entirely 
over the alley and come together over it, so you go 
in under the buildings or through the buildings? 

A. No, sir, none I know of. [106—67] 

Q. Now, in what respects did it resemble the other 
alleys in the city or public allevs in the city? 

A. Well, I don’t know; I never termed it an alley 
except In name. 

Q. What I am asking is, how did it resemble an 
alley? 

A. I don’t think it bears any resemblance to an 
alley. 

Q. You don’t think it does? A. No, I do not. 

Q. It is in the same condition substantially now 
that it was nine or ten years ago? 
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A. Practically the same. 

Q. As far as appearances are concerned ? 

Q. So it looks to you? 

A. Yes; I would say there were a few little minor 
changes, boarding up windows and little changes of 
things there. 

Mr. GRAHAM.—That’s all. 

(By Mr. DONOHOE.) 

Q. Mr. Dooley, by what name is this passageway 
called, been generally called, since it was opened up? 

A. I have heard it called by two names—the Burk- 
hart Lane and Burkhart Alley. 

Q. You spoke of notifying Mr. Harwood to re- 
move some obstructions—at that time was Harwood 
the lessee and in possession of the building, the 
building on Lot 8, which faced on First Avenue? 

A. He was. 

Q. He was then conducting the Horseshoe Saloon 
in that building? A. Yes, sir; he was. 

@. You said something about cellars being under 
a portion of this alleyway—lI will ask you if there 
were trap-doors or doors in the [107—68] floor 
of the alleyway—if that was the means of reaching 
these cellars? 

A. It was; there were trap-doors and shoots into 
ins 

(. Are those the same kind of doors used in the 
sidewalks or streets of Cordova where people have 
shoots leading down to the basements in the side- 
walks? A. Of a similar nature; yes. 

@. And when the doors were closed, they became 
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a part of the floor of the alleyway ? A. They did. 

Q. I forgot to ask you—-what business are you in 
at this time? A. Hotel business. 

Q. How long have you been engaged in the hotel 
business, in your present hotel business ? 

A. About two years. 

Q. Where is your business situated? 

A. The Cordova House. 

Q. On First Avenue ? 

A. On First Avenue, yes, sir. 

Q. Have you for the past three or four years had. 
occasion to rent apartments or small houses in the 
town of Cordova? A. I have. 

(. Where are these houses situated ? 

A. I have sixteen on Second Avenue here, acrossed 
to A Street, 16 small cabins, apartments, I am look- 
ing after, just in the rear of the Modern Laundry, 
known as the Hall property. 

Q. You are familiar with the rents that small 
apartments or cabins can rent for on Second Ave- 
nue and vicinity in the town of Cordova? 

A. Yes, what I am looking after; I am pretty well 
conversant with it. [108—69] 

Q. Are you somewhat familiar with the apart- 
ments in the building on Lot 25 in the town of Cor- 
dova? A. Yes, sir. 

Q. I will ask you what, in your opinion, would be 
the decrease, if any, in the rental values of the apart- 
ments in the building on Lot 25 in Block 7 should 
the westerly end of Burkhart Alley be closed so 
that the public could not use it for a public thor- 
oughfare? 
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Mr. MEDLEY.—I object to the question. It 
has no bearing on the point in issue in this case, 
whether the alley is a public alley or not; it is irrel- 
evant. 

Mr. DONOHOE.—It is not asked for that pur- 
pose, but to show special damages. 

The objection was by the Court overruled; to which 
ruling the defendants are allowed an exception. 

A. I would say that the decrease in the rentals 
would be very material—about how much I couldn’t 
exactly say. 

Q. Have you under your charge and control other 
small houses between First and Second Streets that 
you have been renting? A. J have. 

Q. Up until a short time ago what entrance did 
you have for those houses? 

Mr. GRAHAM.—They are not on this lot, are 
they ? 

Mr. DONOHOE.—No, they are not on this lot. 

Mr. GRAHAM.—We object to the question as in- 
competent, irrelevant and immaterial, and argu- 
mentative. 

Mr. DONOHOE.—The object of the testimony 1s 
to show the basis on which he bases his opinion that 
this property would be materially decreased, the 
rental value, by the closing of the alley. 

Objection overruled; defendants allowed an ex- 
ception. 

A. The entrance along or off of Second Avenue 
leading along the [109—70] stairway up to the 
street and entrance in the regular alley between 
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First and Second and the one most used was through 
the property of Joe Hall out to First Avenue. 

Q. Then these buildings up to recently had an 
entrance way from First Avenue to the building? 

A. Yes. 

@. And has that entrance from First Avenue 
been recently closed? A. Yes, sir. 

Q. What effect did it have upon the rental value 
of these buildings ? A. I lost two tenants. 

Q. Where is the main business portion of the 
town of Cordova? A. First Avenue. 

Q. Now, you stated that in your opinion the 
rental value of these apartments of the building on 
Lot 25, Block 7, would be materially decreased if 
‘the western end of Burkhart Alley was closed— 
will you state to the Court any reasons that convince 
you that the rental value of these apartments would 
be decreased ? 

A. If that entrance is closed people renting 
houses or apartments of that nature would rent any 
place else in preference to going there, or move, be- 
cause they would have to make a detour around B 
Street or C Street to get to First Avenue and they 
would naturally rent places closer to the business 
‘section of the town. 

Q. As the situation is now, with the Burkhart 
Alley open to First Avenue, it makes the apart- 
ments convenient to the business section of the 
‘town ? A. I would say it did; yes, sir. 

Mr. DONOHOE.—That is all. [110—71] 
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(By the COURT.) 

Q. You have testified that you knew no other 
alley in the town that appeared similar to this al- 
ley; do you know of any other place in the town 
where property owners in the middle of a block, in 
constructing their buildings, have left a space that 
would make an alley such as this? A. I do not. 

Q. In passing through this alley for the several 
years which you have testified that you have passed 
through it, in your capacity as chief of police and 
chief of the fire department or as a private individ- 
ual, have you seen in the alley and on the sides 
thereof, or at any of the corners at the entrance 
to the alley from either First or Second Street, 
any signs or notices designating it either as a 
public or as a.private thoroughfare? 

A. The only sign of that nature I ever remember 
seeing there was recently, during the period of the 
fencing in, on the drug-store side. 

Q. I had reference to prior to that? 

A. No, sir; none whatever. 

Q. Neither public nor private? 

A. Never, nothing of that kind. 

Witness excused. [111—72] 


Testimony of Ed L. Harwood, for Plaintiffs. 


ED L. HARWOOD, a witness called and sworn 
in behalf of the plaintiffs, testified as follows: 


Direct Examination. 
(By Mr. DONOHOE.) 
Q. What is your name and place of residence? 
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. Ed L. Harwood; Cordova. 

. How long have you resided in Cordova? 

. About eleven years. 

What is your business or occupation? 

. Bilhiard-hall, cigar-stand. 

What is that situated? A. In Block 7. 
How far is it from Burkhart Alley ? 

. Twenty-five feet—twenty feet rather. 

You have lived here continuously since 1908? 
I have. 

. Were you at one time the lessee of the build- 
mg on Lot 8 in Block 7 owned by Mr. Burkhart? 

Xe Ves esit: 

Q. How long were you lessee of that building? 

A. About ten years. 

Q. And you conducted in that what was known 
as the Horseshoe Saloon? A. Yes, sir. 

Q. That building hes along the southerly side of 
Burkhart Alley? A. Yes, sir. 

Q. And faces out on First Avenue? 

A. Yes, sir. 

Q. Do you know when Burkhart Alley was 
opened up and the public commenced to travel 
through it? 

A. I think it was in the fall of 1908. 

Q. Do you know to what extent Burkhart Alley 
was used by the traveling [112—73] public 
going between First and Second Streets in the 
town of Cordova since it was opened up in the fall 
of 1908? 

A. At the time the postoffice was on Second Street 
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it was used about the same as First Avenue was— 
at that time. 

Q. Used as much as First Avenue? 

A. Yes, sir. 

Q. Since the postoffice was moved about a year 
ago on to First Street, what would you say as to 
the use of the alley? 

A. It wasn’t used so much as it was before. 

Q. Would you say that it was used by any num- 
ber of people who had business up on Second 
Street ? 

A. I should judge it was used; I know I used 
it—any time I wanted to go out I always used it. 

Q. You used it going home? A. Yes, sir. 

Q. Where is your home? 

A. C Street, corner Third. 

Q. And you have used the alleyway in going to 
and from your residence? <A. Always. 

Q. Have you since you built your residence—vou 
have used it ever since you built your residence on 
the corner of C and Third? A. Yes, sir. 

Q. Did anyone at any time ever offer any objec- 
tions or make any objections to your using that 
alley? A. They did not. 

Q. Did you ask permission from anyone to use 
the alley? Eve NO sit: 

Q. What can you say as to whether or not Burk- 
hart Alley has been continuously used by the 
traveling public of the town of Cordova [113—74] 
since the fall of 1908? 

A. I don’t see any difference from their using 
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any public thoroughfare, First or Second or any 
other street in the city. 

Mr. GRAHAM.—We move to strike the answer 
as not responsive. 

Motion denied; defendants allowed an exception 
to the ruling. 

Q. Mr. Harwood, when you were entering into 
your lease with Mr. Burkhart for the building on 
Lot 8 in Block 7 of the town of Cordova, did you 
have any discussion with Mr. Burkhart about what 
is known as Burkhart Alley ? 

Mr. GRAHAM.—We object to that as incompe- 
tent, irrelevant and iunmaterial. 

The COURT.—Your contention is that the dis- 
cussion of the predecessor in interest would bind 
the present owners? 

Mr. DONOHOE.—Yes, sir. We claim there was 
an actual dedication, if not an actual dedication, 
there was a common-law dedication or a dedication 
as established by prescription. If we can establish 
an actual dedication statements made by him during 
the time he was the owner of the property in ques- 
tion would tend to establish an actual dedication. 
An actual dedication would become a public street 
immediately upon the dedication; a common-law 
dedication, of course, has to be a number of years 
of uninterrupted use. 

Mr. MEDLEY.—Mr. Burkhart is not the pre- 
decessor in interest of Mr. Slater. Even though 
it was admitted as against the Bank of Alaska, it 
could not be admitted as against Mr. Slater. 
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The COURT.—It may be admitted for that 
limited purpose, as to the Bank of Alaska. 

To which ruling of the Court defendants are 
allowed an exception. 

Q. Answer that question, yes or no? 

A. Yes, I did. 

Q. Just state what statements were made by Mr. 
Burkhart in reference [114—75] to the Burk- 
hart Alley at that time? 

Mr. GRAHAM.—We object as incompetent, ir- 
relevant and unmaterial. 

The COURT.—The objection will be overruled 
and exception allowed. It will be admitted for the 
limited purpose indicated. 

A. The principal reason I rented or leased the 
building was on account of the alley and it was 
understood— 

Mr. GRAHAM.—We object to that. 

@. State what Mr. Burkhart said to you. 

A. He told me that he and Bob Ashland had 
agreed to keep that open and that they entered into 
an agreement to donate four feet all the way 
through on the alley. 

Mr. GRAHAM.—We move to strike the answer 
as heing hearsay; if the declaration could be allowed 
at all, it would be public reference—it is not refer- 
ence of some one individual; it would have to par- 
take of a public nature. 

The COURT.—It will be considered for the 
limited purpose stated, and the motion to strike 
will be denied and exception allowed. 
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Q. He said they each had donated four feet for 
the alley? A. Yes, sir. 

Q. The alley at that time was being used by the 
traveling public? A. It was. 

Q. Now, during your occupancy of the Horseshoe 
Saloon, which hes along the southerly side of the 
Burkhart Alley, did you have occasion to take up 
the question of keeping the alley clear from ob- 
structions with Mr. Bob Ashland, the then owner 
of Lot 7, Block 7? A. I did. 

Q. State what was done in that respect and what 
was said by you to Mr. Ashland and by Mr. Ash- 
land to you. 

A. I told Mr. Ashland that I was the lessee of 
the property and [115—76] unless he kept his 
side clean, kept obstructions out of the alley, that 
I would have to board up our half of it, at that 
time. 

Q. What obstructions did Ashland have in the 
alley at that time? 

A. He had lumber, beer kegs and whiskey bar- 
rels and one thing and another. 

@. What did he do after you demanded of him 
not to obstruct the alley ? 

A. He cleaned it up and always kept it clean 
after that. 

(). He always kept it clean after that? 

A. Yes. 

Mr. DONOHOE.—That is all. 
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Cross-examination. 

(By Mr. MEDLEY.) 

Q. Mr. Harwood, what time did you start your 
poolroom at your present place? 

A. 1909; I think it was in July we opened up the 
hilliard-hall. 

Q. After you had rented the room and building 
from Ashland ? 

A. Yes, a year after—not a year but close on to 
a year; about nine months, I think. 

Q. Did you use the basement of that buliding at 
all? A. The basement of the bank building? 

Q. Yes. 

A. Yes, my storeroom was there, altogether. 

Q. Did part of it extend underneath the alley- 
way? 

A. No, it did not; only the door or stairway. 

Q. You had a chute running down? 

A. Yes, a stairway running down. 

Q. Did you have a light in the alleyway that you 
paid for? 

A. Yes, we paid for the light there—I paid for 
one light propably [116—77] four or five years. 

Q. Were there other lights in the alley that were 
paid for by private persons instead of by the city? 

A. At the time that Reidy & MacDonald were at 
that place they had lights put in there and Burkhart 
himself had a restaurant in the back end of this 
building, a cafe-house, that was lit up, that had 
plate-glass windows, a glass front, and on the other 
side, after Burkhart put up the next building and 
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started his restaurant there, he had a big globe out 
in the alley. He didn’t have the building that is 
there now; he had a little place at that time, used 
for a little coffee-house, where the Herald Build- 
ing 1s now. 

Q. How many lights would you say there have 
been in the alley that were paid for by private 
persons ? 

A. When Lindig was there he had a sign out. 
He had a light in front of his place and there was 
one at the end of the alley, next to the alley, the 
main alley, and one on the front. 

Q. Did the city ever pay for those lights while 
vou had a store on the alley? 

A. The last three or four years I paid for no 
lights there at all and I don’t know whether the 
city paid for them or who paid for them. 

Q. Up to that time you had paid for them? 

A. I paid for one light there. We had an under- 
standing, when O’Neil & Slater took the grocery- 
store there, that they would pay for one end and 
I paid for the other. 

Q. The lights in the alley? 

A. I think that was the arrangement at that time. 

(. What time was that? 

A. Probably three years ago, I think, or four 
years ago—I don’t remember just what year it was. 
[117—78] 

Q. All the time that you have been in Cordova, 
the general physical arrangement of the alley was 
the same as it is at present? 

A. Yes, the same, only it has been boarded up. 
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They had changed the entrances two or three times. 
They used to have corner entrances there, both the 
entrance to the saloon and also the entrance to the 
drugstore—that was changed at one time. 

Q. But the buildngs on Lot 7 and 8 have always 
covered over, made a roof to the alley? 

A. Yes, sir. 

Q. And anybody coming into that alley or wishing 
to use it, could see it was so covered ? 

A. Yes, they certainly could. 

Q. You wouldn’t say, Mr. Harwood, that that 
alley was like any other street or highway, being 
covered like that, and people living over it—people 


did live over it at one time? A, Yes, sir. 
Q. They have, pretty near continuously, ever 
since the buildings were erected ? A. Yes, siz. 


Mr. MEDLEY.—That’s all. 
(By Mr. DONOHOE.) 

Q. You spoke of some plate glass put in along 
the northerly side of the Burkhart Alley, in the 
building on Lot 7, Block 7, which is now the Slater 
Building. What was that plate glass put into the 
building for? 

A. In order to show the goods up—they used it 
for a front. 

Q. Display windows? 

A. Just the same as the front would be. [118—79] 

Q. Could the displays in this plate-glass window 
be observed from the sidewalk along First Street 
or would only people traveling through the alley 
see the display ? 
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A. You would have to walk back in order to see 
it, I suppose. 

Q. It was like a display window along the front 
of the store, in a street, or on a sidewalk? 

A. Yes, sir. 

Q. You spoke of someone having a globe out in 
front of the restaurant and a sign out. Was that 
sign in position to attract the attention of the 
people traveling along the sidewalk on First Street 
and of the people traveling through Burkhart 
Alley? 

A. I think it would attract them from First Ave- 
nue and Second Avenue, and they could see the 
restaurant by going through the alley. 

Q. Where was the sign, how far back from First 
Avenue ? A. About halfway. 

Q. That would be about 50 feet from the front 
of the building? 

A. Yes, about 50 feet from the front of the build- 
ing. 

Q. It was a display sign that a man would or- 
dinarily put out in front of his business for people 
traveling along the sidewalk ? A. Yes, sir. 

Q. Mr. Medley has asked you a question, some- 
thing about the basement or cellar and the entrances 
to them—were there trap-doors from those en- 
trances ? A. Yes, sir. 

Q. The same as is ordinarily used in the sidewalk 
where they have an entrance to the basement from 
the sidewalk ? A. Yes, sir; just the same. 

Q. And when they closed the door, would con- 
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stitute a part of the floor of the walk? 

A. Yes, sir. [119—80] 

Q. You were asked if this alley in any manner 
resembled other alleys or streets in the town. I 
will ask you if the travel through and over this 
Burkhart Alley was any different from what it was 
along the ordinary sidewalks of the town of Cor- 
dova? 

A. Just in this way—that I have never seen any 
thoroughfare or alley that was boarded over. 

Q. That was the only difference—the top? 

A. Yes, sir. 

Q. But so far as the use of the walk through 
there, what would you say, as to its being the same 
as that of any other sidewalk in the town? 

A. The same purpose. 

(By Mr. GRAHAM.) 

Q. I believe you stated on your direct examina- 
tion that the amount of travel on this Burkhart 
Alley equaled the amount of travel on First Avenue 
during the time the postoffice was in the building 
up here on Second Avenue—during that period 
practically all the business houses of the town were 
on First Avenue? A. Yes, sir. 

Q. And all the travel from one business place to 
the other in the town, except the postoffice, would 
be along First Avenue? 

A. It wasn’t all on First Avenue at that time. 

@. What business houses were on Second Avenue 
at that time? <A. Blum, O’Neill Company. 
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Q. They were on the corner of Second and B 
Streets ? A. Yes, sir. 
 Q. And to reach that point, the rear door of their 
place was on B Street, near the main alley running 
north and south? [120—81] 
me Ves. cin 

@. And the front door opened out on Second 
Avenue, near the corner? sa AS 

Q. They had a good walk, a public street, along 
the side of their building and from the front of it, 
down to First Avenue? A. Yes. 

Q. What other building was on Second Street? 

A. Reidy & MacDonald, across the way, had a 
store there. 

. What other buildings? 

. There was the Windsor Hotel. 

. That is still there? Jake NGS Se, 

. What other buildings? 

. The Ostrander Building. 

. That is where the postoffice was—used as a 
postoffice and hospital? A. Not at that time. 

Q. It was used as a hotel at that time? 

AS Yes, cim 

Q. What other buildings on Second Street? 

A. That is all—practically all the businesg 
houses. 

Q. What business houses were on First Avenue 
at that time—who kept the store now occupied by 
Blum-O’Neill Company? 

A. The Adams Drugstore. 

Q. Who kept the store now occupied by Clayson 
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next to that? A. The Clayson clothing-store. | 

Q. And the next store south of there? 

A. It was occupied by the White Company, 
from Valdez. 

@. What kind of a business was that? 

A. Saloon and billiard-hall and bowling-alleys. 
[121—82] 

Q. And all the buildings now on that side of 
First Street were then occupied by businesses of 
various sorts? A. Yes. 

Q. And the business houses on the easterly side 
of First Avenue and south of B Street which are 
now occupied for business purposes were then’ 
occupied in some manner, probably? 

Peeviost of them; yes. 

Q. How many saloons were there in Cordova at 
that time? A. Twenty-two. 

@. How many on First Avenue? 

A. They were all on First Avenue with the 
exception of one or two, I believe. 

Q. Where were they? 

A. There was one in the Windsor Hotel and 
one on the corner, this side. 

Q. What street? A. On Seeond. 

Q. In other words, there were two saloons on 
Second Avenue and twenty on First Avenue? 

Be Cs, SII’. 

@. All the travel between these saloons on First 
Avenue would pass along First Avenue and not 
through Burkhart Alley? 

A. You understand there is a heavy grade going 
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up the street towards the Blum store. 

Q. I am asking about the ‘travel between the 
saloons on First Avenue, these twenty saloons— 
people passing from one saloon to another on 
First Avenue didn’t use Burkhart Alley? 

A. No, sir. 

Q. So all that travel was on First Avenue? 

A. Yes, sir. 

Q. Now, the postoffice travel, the bulk of the 
travel, was through [122—83] the Burkhart 
Alley ? A. Yes, sit. 

Q. You had how many mail trains a week 
during that time? 

A. One a week, I judge, during that time. 

Q. And about once a week people went to the 
postoffice to get mail coming from the Copper 
River Valley and over the railroad line—that was 
about it, was it? 

A. We have mail coming in from the westward. 

Q. Let us dispose of the railroad first. About 
onee a week they had oecasion to go to the post- 
office to get mail from the railroad? 

A. I wouldn’t say once a week; I generallv go 
to the postoffice probably once a day. 

Q. People had oecasion to go to the postoffice 
about once a week to get the mail from the rail- 
way line, something like that? 

A. We had trains making other trips during the 
week—sometimes two, sometimes one. 

Q. During the greater portion of the time, how 
many trains a week? 
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A. Probably averaged two trains the year 
around. 

Q. How many boats a week did you have? 

A. One, sometimes two, a week. 

Q. And on boat days the people would go to the 
postoffice and get the mail from the boats? 

fe Yes, sir. 

Q. And other times it was simply local mail in 
the town, drop letters—is that right? 

A. Yes, sir. 

Q. And the bulk of this travel that went through 
the Burkhart Alley went to and from the post- 
office ? 

A. I wouldn’t say it went to and from the post- 
office [123—84] 

Q. You didn’t say that a few minutes ago? 

A. I wouldn’t say that it was used as much as 
First Avenue, but I say that alley was used pub- 
hiely just the same as First or Second Avenue. 

Q@. Was it used half as much as First Avenue 
at that time? 

A. I ecouldn’t say how much it was used at that 
time, any more than I know it was used publicly 
and there was a lot of travel through that alley. 

Q. You wouldn’t say it was used as much as 
First Avenue at that time or half as much? 

A. In answering the question, I was getting at 
the thoroughfare—that was a thoroughfare at that 
time and I judge as much for three or four vears 
as First Avenue would be. 

Q. That is your judgment, that there was as 
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much travel through that alley? 

A. I wouldn’t say there was as much but there 
was very nearly as much travel through that alley 
at that time. 

(). Where did they go to—what was the occasion 
to go through the alley? 

A. The occasion was business, I suppose, up 
ite es 

Q. What business could they go to? 

A. The business of the Blum-O’Neill Company 
—the biggest part of the travel—and the biggest 
part of the travel for the postoffice was that way. 

Q@. B and C Streets were both open at that 
time ? A. Yes, sir. 

@. And had sidewalks? A. Yes, sir. 

Q. It was handier for people coming from any 
point north of C [124—85] Street and First 
Avenue to go to the postoffice by using C Street, 
than it was to go up through the Burkhart Alley? 

A. From that end, yes. 

Q. People coming from down the old part of the 
town and going to the postoffice or to business 
places on Second Avenue would naturally come 
up Second Avenue from the old town—there is a 
good sidewalk up there and the shortest way? 

en Y es. 

Q. There was considerable population at that 
time in the old town? A. Yes, sir. 

Q. The population in the old town, the residence 
population, was greater than the population in the 
town of Cordova, wasn’t it? 
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A. I shouldn’t say so. 

Q. Was it as much? A. No, six. 

Q. How did it compare? 

A. There was no comparison; there were very 
few people in the old town. 

Q. Have you any idea how many people there 
are in the old town now? A. Yes, sir. 

Q. About how many? 

A. About ten to one now to what there was at 
that time. 

Q. What time now are you speaking of, any 
time during the past ten years? 

A. No—the first year and a half or two years 
during the construction of the railroad. I am not 
talking of later years. 

Q. That is the time you are talking about? 

A. Yes, sir. 

Q. The first year of the construction of the rail- 
road—about what year was that? 

A. 1909 and 710. [125—86] 

(. That is the period you say there was a great 
deal of travel through the Burkhart Alley? 

A. Yes, sir. 

Q. And that was the period they had twenty 
saloons on First Avenue and two on Second Ave- 
nue ? A. Yes, sir. 

Mr. GRAHAM.—That’s all. 

Witness excused. [126—87] 
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H. C. FELDMAN, a witness called and sworn 
in behalf of the plaintiffs, testified as follows: 


Direct Examination. 
(By Mr. DONOHOE.) 
. What is your name? A. H. C. Feldman. 
. Where do you reside? A. Cordova. 
. How long have vou resided in Cordova ? 
. Since November, 1907. 
. What business are you engaged in? 
. Hardware business. 
You are the owner of the Northwestern 
Hardware Company? A. Yes, sir. 

Q. Where is your business situated ? 

A. On First Street between C & B. 

Q. Close to the Lathrop Building? 

A. Yes, sir. 

Q. Are you acquainted with the Lathrop Build- 
ing? A. Yes, sir. 

Q. You know of the stores in the Lathrop Build- 
ing that are occupied ? AN NES Sir 

Q. Do vou know of the apartments upstairs? 

AS Yess: 

Q. What, in vour opinion, would be the decrease 
in rental values to the stores and apartments in 
the Lathrop Building if the Burkhart Alley was 
closed and the crosswalk from the westerly termi- 
nal of the Burkhart Alley acrossed First Street 
taken out? 

A. That would be hard for me to say, how much 
the decrease would be. 
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Q. Do you think there would be a serious de- 
erease? [127—88] 

A. There would be a decrease for the stores, but 
for the apartments I don’t think there would be 
any. 

Q. You think it would be a serious decrease for 
the stores? A. Yes, sir. 

Q. You are familiar with Burkhart Alley? 

A. Yes, siz. 

Q. Were you in Cordova in the fall of 1908 
When the Burkhart Alley was laid out? 

Pe yes, sir. 

Q. Do you know whether the general public 
have traveled the Burkhart Alley since the fall of 
1908 ? i VES, “Sir 

Q. To what extent would vou say the general 
public have traveled Burkhart Alley from the fall 
of 1908 up until the fall of this year, 1919? 

A. Well, since the postoffice has been moved, I 
guess it has been a quarter or one-fifth less 
traveled through there than First Street, on the 
sidewalk. 

Q. How much? 

A. One-quarter or something like that—one- 
quarter of the traveling on this sidewalk, on this 
side of First Street, on the east side of First 
Street. 

Q. It is vour opinion that since the postoffice 
has been moved from Second Avenue that about 
one-quarter or one-fifth of the general travel along 
the easterly side of First Street goes up Burkhart 
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Alley, going from First Street to Second Street? 

A. Yes, sir. 

Q. Or going from Second Street down to First 
Street ? pay Vie Sibi, 

Q. Can you state whether or not Burkhart Alley 
has been continuously [128—89] used by the 
traveling public since the fall of 1908 2 

A. Yes, it has. 

Q. Did you have any conversation with Mr. 
Burkhart in the fall of 1908 in regard to the 
opening up of Burkhart Alley? A. Yes, sir. 

Q. State that conversation as near as you can 
remember. 

Mr. GRAHAM.—We object to that as incompe- 
tent, irrelevant and immaterial. 

The COURT.—The objection will be overruled; 
it will be admitted for the limited purpose I have 
indicated in the testimony of Mr. Harwood. De- 
fendants will be allowed an exception. 

A. When Mr. Burkhart started to build there 
he told me that he and Ashland and Finklestein 
had agreed to put an alley there— 

Q. That he had agreed with Ashland and 
Finklestein to leave an alley from First Street 
to Second Street? 

A. To make all these four corners, four corners. 

Q. Did he say anything about the width of the 
alley ? 

A. I wouldn’t remember that if he did. 

Q. That statement was made by Mr. Burkhart 
at the time he was the owner or part owner of 
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Lot 8 and Lot 25, Block 7? A. Yes, sir. 
Mr. DONOHOE.—That’s all. 


Cross-examination. 
(By Mr. GRAHAM.) 

Q. This alley you call Burkhart Alley is a 
covered-over passageway through the buildings? 

A. It is closed on top. 

Q. How is it closed on top—what constitutes 
that enclosure? 

A. The buildings on the two sides joining. 

Q. And a portion of the two buildings over the 
alley are occupied [129—90] for private pur- 
poses ? A. There are rooms there, I know. 

Q. And they have been there ever since those 
buildings were constructed ? A. Yes, sir. 

Q. And with the possible exception of being 
vacant because of lack of tenants they have been 
occupied continuously since the buildings were 
erected ? A. I suppose so. 

@. How does that passageway compare in ap- 
pearance with public alleys in the city? How 
does its looks compare with the public alleys in 
the city, the public highways? 

A. I would call it a public highway—it appears 
to me like a public highway. 

Mr. GRAHAM.—We move to strike the answer 
as not responsive. 

Answer stricken. 

Q. Can you tell us how it compares in appear- 
ance with a public highway ? 

A. I don’t know how to answer that question. 
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@. Does it have the same general appearance 
that any open public alley has? 

A. It would if you simply look at it, yes—there 
is a thoroughfare there. 

Q. You can look through a hole through the 
buildings, a passageway through the buildings? 

A. It would all depend from where you look; 
if you stand right in front of it I would say any- 
one would consider it a public highway. 

@. Would you consider that anyone would con- 
sider it a public highway being roofed over and 
occupied over the top, over the alley— [180—91] 
people occupying it? A. Some of them would. 

Q. Where have you ever seen a public highway 
that looked like that? 

A. Not exactly that way, no. 

@. There is no such place in the town of Cor- 
dova, is there? A. No. 

Q. It is all floored over, is it not—entirely 
floored over, the whole alley, from one end to the 
other of those two lots? A. Yes, sir. 

Mr. GRAHAM.—That’s all. 

(By Mr. DONOHOE.) 

Q. How does the Burkhart Alley compare with 
the sidewalks along the streets of the town of 
Cordova that foot-passengers travel? 

A. You mean the looks of it? 

@. Yes; how does it compare? 

A. It looks about the same. 

Q. It is floored over just the same as the side- 
walks—has a floor? A. Yes, sir. 
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Q. And this overhead passage, the overhead 
joiming of the buildings, does that in any way 
interfere with the ordinary use of the alleyway for 
people walking? A. No, sir. 

Q. It is different from the regular alleys of the 
town, is it not, in that wagons and horses do not 
travel over this Burkhart Alley? Ae Wes, sir: 
(By Mr. GRAHAM.) 

Q. Is it different in any other way? 

. From an alley? [131—92] 

Yes. A. No. 

. How about the buildings over the top of it? 

. That would be the only difference. 

. It is wholly enclosed except at the two ends? 
. It is only enclosed on top between the alley 
and First Street. 

Q. That portion of it between the public alley 
that runs north and south and First Street is prac- 
tically enclosed, with the exception of the ends of 
the passageway through there ? A. Yes, sir; it is. 

Q. Entirely closed, entirely enclosed, with the ex- 
ception of the two ends? A. Yes, sir. 

Q. So it is free f11om snow in there in the winter- 
time ? A. Yes, sif. 

@. And protected and enclosed against the ele- 
ments, wind and rain and snow, going in there? 

A. To a certain extent. 

Q. It is practically indoors, is it not, when you 
get in there? 

A. If you get right in the center I suppose it 
vould be. 
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Q. The moment you step inside you are protected 
from any rain or snow? 

A. You have to go pretty far in to be protected ; 
drains from the roof are going right into the alley. 

Q. Drains from the roof? A. Yes, sir. 

Q. What roof? 

A. From the roof of the Slater building. 

). Drains where? A. Drains on to the alley. 

Q. You mean there is a pipe running there? [132 
—93] 

A. No, not a pipe; it drains from the roof, falls 
right on to the alley so you have to go at least five 
or six feet to be proteeted from rain. 

Q. You mean over the alley where you go, there 
is no trough, nothing there, to prevent the rain 
dropping down on you from the building? 

oe eS. Sil: 

Witness exeused. [133—94] 


Testimony of E. V. Boyle, for Plaintiffs. 


K. V. BOYLE, a witness called and sworn in be- 
half of the plaintiffs, testified as follows: 


Direct Examination. 
(By Mr. DONOHOE.) 
. What is your name? A. E. V. Boyle. 
Where do you reside? A. Cordova. 
. How long have you resided in Cordova? 
About ten years. 
. What is your business ? A. Drugstore. 
Where is your store situated ? 
. On First Avenue. 
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Q. On which side of First Avenue? 

A. I don’t know whether it is the east side or 
west side. 

Q. The side next to the bay? AY Vesy sin: 

Q. The westerly side? A. Yes, sir. 

Q. How far is it from the Lathrop Building on 
the westerly side of First Avenue? 


A. It is probably 50 feet. 

Q. In a southerly direction? A. Yes, sir. 

Q. Were you living here in Cordova in 1908? 

A. I was; yes. 

Q. When the town was first being built? 

A. Yes, sir. 

Q. Are you acquainted with what is known as 


the Burkhart Alley ? A. Yes, sir. [134-95] 

Q. Were you residing in Cordova when the Burk- 
hart Alley was opened up and first used in a public 
way or by the public? A. Yes, sir. 

Q. Do you know whether or not since the fall of 
1908 the general traveling public of the town of Cor- 
dova used Burkhart Alley whenever they had occa- 
sion to travel between First and Second Streets? 

A. Yes, as far as I can remember—I don’t recall 
any instance of when they did not. 

Q. What can you say as to the extent of the 
travel over this Burkhart Alley since the fall of 
1908 ? 

A. Well, I have seen the alley used considerably ; 
in fact, IT have used it myself. I have seen most of 
the people use it from First to Second. 

Q. Did you ever ask or obtain permission from 
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anyone to use it? A. No. 

@. Did anyone ever try to prevent you using the 
alley freely as a public street? A. No, sir. 

@. You have been a member of the Common Coun- 
cil of the town of Cordova? A. Yes, sir. 

Q. How many terms? A. I was on two years. 

@. And were vou mayor for one of those years, 
or both? 

A. I was mayor one year and acting mayor for 
most of the other year. 

Q. During the time that you were on the Town 
Council of the town of Cordova, do you remember 
whether the municipality of Cordova furnished the 
hghting for Burkhart Alley? 

A. When I was on the Citv Council we put in 
considerable lights, and these lights were separated, 
every so many feet, as agreed [135—96] upon 
and that would place one of them west of the Burk- 
hart Alley on Second Avenue and in this particular 
instance we agreed to put it right opposite the alley. 

(). That is on Second Avenue? 

A. On Second Avenue. 

@. Do you know who requested it to be put oppo- 
site the Burkhart Alley? 

A. No, I do not—I think it was general discus- 
sion. 

Q. During the time you were mayor or a member 
of the City Council do you know anything about a 
question coming up about the lght placed by the 
city at the intersection of the Burkhart Alley with 
the regular alley running north and south? 
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A. No, I do not. 

Q. At one time you had a cross-walk, acrossed 
from the easterly side to the westerly side of First 
Avenue, in front of your store? A. Yes, sir. 

Q. Did the City Council take any action regard- 
ing that street walk? 

A. Yes, they had it removed. 

Q. Why? A. They stated— 

Mr. GRAHAM.—We object to the reasons. 

Objection overruled; defendants allowed an ex- 
ception. 

WITNESS.—(Continuing.) The city objected 
on the grounds that if 1 was allowed to keep mine, 
everyone could place a walk opposite their place of 
business to the other side of the street, and for that 
reason it would interfere with the traffic and the 
looks of the street. 

Q. Do you know whether or not the City Coun- 
cil only permitted the retaining of cross-walks at 
the intersection of streets ? 

A. In this particular case that was brought up, 
that sidewalks were only allowed opposite or at the 
intersection of streets. [136—97] 

@. Was the question at that time discussed re- 
garding the cross-walk which joins on to the west- 
erly terminus of Burkhart Alley? 

A. | brought up the point at the time, stating that 
there was one allowed there and I couldn’t see why 
I shouldn’t have mine and they explained— 

Mr. GRAHAM.—We object to this as incompe- 
tent, irrelevant and immaterial. 
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Objection overruled; defendants allowed an ex- 
ception. 

Mr. MEDLEY.—I want to know with whom 
this conversation was held. 

The COURT.—My understanding of it was, from 
the testimony, that the matter took place in the 
Council. 

Q. Is that right, that this discussion was in the 
Council ? 

A. No; the discussion took place with some of the 
members of the council; particularly I can mention 
Doctor Chase. I think he was mayor of the town 
at the time my ecross-walk was removed. 

Q. Did the Town Council order you to take up 
your cross-walk? 

A. They simply took it up; yes, sir. 

Mr. GRAHAM.—We move to strike these con- 
versations. It was no formal action of the council, 
but with individual members. 

The COURT.—Part of the testimony is compe- 
tent and part of it is not. The testimony that the 
eross-walk was taken out by the council would be 
competent, but the Court will not consider any mat- 
ter that does not appear to have been the direct ac- 
tion of the council. I think that would cover it 
without going back over all the testimony. 

Mr. MEDLEY.—The objection to that would be, 
if we have to get a record, there would be incompe- 
tent testimony in there that would prejudice the de- 
fendants. We understand it will not affect the de- 
cision of this Court. 
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The COURT.—I tried to make the statement 
sufficient broad to cover it. [137—98] 
Defendants allowed an exception to the ruling. 
Mr. DONOHOE.—That is all. 


Cross-examination. 
(By Mr. GRAHAM.) _ 

Q. At the time your cross-walk was taken up, 
there was also one opposite Clayson’s? 

A. Yes, sir 

Q. That made three cross-walks between the regu- 
lar cross-walks at B and C Streets? A. Yes, sir. 

Q. So that vehicles passing along there would 
have to bump over three sepayate cross-walks in ad- 
dition to the regular cross-walks? A. Yes. 

Q. That is an exceptionally long block? 

A. Yes, sit. 

Q. It would be a matter of inconvenience to the 
public generally to have to go to cross-walks at 
either end of that block and pass acrossed the street, 
to go from one side of the street to the other? 

A. Well, if they were forced to it would, of course. 

Q. If the cross-walk was not opposite Burkhart 
Alley it would be a matter of general inconvenience 
to be required to go to the cross-walk at either end 
of that block? A. Undoubtedly it would. 

Q. And the location of this cross-walk about mid- 
way between the ends of the block is a matter that 
serves the public generally and a matter of public 
convenience generally? [138—99] A. Yes, sir. 

Q. So there is a walk acrossed from the Burkhart 
Alley? A. Yes, sir. 
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Q. This Burkhart Alley, which you say you passed 
through a great many times, has a good flooring in 
it, the entire length of the alley from First Street 
to the public alley on the south? 

A. Yes; it is fairly well boarded. 

@. And the upper part is sealed just like the in- 
side of the building would be? 

A. Part of the alleyway is. 

Q. That is that part from the public alley to 
First Avenue? 

A. Between the bank and the drugstore. 

Q. Now, the alley on either side is composed of 
the two buildings ? A. Yes, sir. 

Q. And the two buildings run over the alley? 

A. Yes, sir. 

Q. All that would be necessary to make a room 
out of that alley would be to put doors in the front 
and in the back? 

A. Of course it takes considerably more than 
that to make a room out of it. 

Q. To make a room out of it? A. Yes, siz. 

Q. If enclosed at the front and at the back by 
doors at either end it would be a room? 

‘AL Yesesirm: 

Q. In the building? A VES, Se 

Mr. DONOHOE.—There never were any doors 
either at thé front or back of that alley? 

A. No, sir. 

Witness excused. [189—100] 
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Testimony of H. I. O’Neill, for Plaintiffs. 


H. I. O’NEILL, a witness called and sworn m 
behalf of the plaintiffs, testified as follows: 


Direct Examination 
(By Mr. DONOHOE.) 
. What is your name? A. H. I. O’Neill. 
. Where do you reside? A. Cordova. 
. How long have you resided in Cordova? 
. Since November, 1908. 
. What is your business? A. Merchant. 
. Where is your business, your place of busi- 
ness ? A. First Street, Cordova. 

Q. You are one of the officers of the Blum-O’Neill 
Company ? A. Yes, sir. 

Q. General merchandise? A. Yes. 

Q. And your store is on the corner of C and First 
Avenue ? A. Yes, sir. 

@. Since you have been in the town of Cordova, 
since November, 1908, have you been engaged in the 
mercantile business ? A. No. 

Q. What were you engaged in? 

A. I was a clerk for 8S. Blum first, up to 1912. 

@. And then did you engage for yourself in the 
merchantile business? A. Yes, sir. 
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@. And since that time have you been in business 
either for yourself or with corporations in which 
you held considerable interest? 

A. Yes, sir [140—101] 

Q. In 1912 where did you commence your merean- 
tile business ? 
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A. Where the Northern Drug Company is now 
located, Lot 7 in Block 7. 
~Q. What was the firm or corporation that did 
business there? 

A. We were operating under three names there— 
Reidy & Company, Reidy, Slater & O’Neill and 
O’Neill, Slater & Company. 

Q. Reidy & Company—was that a copartnership ? 

A. Yes, sir. 

Q. And Reidy, Slater & O’Neill was a corpora- 
tion ? A. Yes. 

Q. And O’Neill, Slater & Company was a corpo- 
ration? AS Yes, sir. 

'Q. How long did you do business under those 
three names? A. Until July 12, 1915. 

Q. From 1912? 

A. About February or March, 1912. 

Q. Until July 12, 1915? A. Yes, sir. 

Q. Now, during the time you were doing business 
on Lot 7, Block 7, did you own the property or did 
the corporation with which you were doing business 
ever own it? A. Yes, six. 

. When did you first buy an interest in Lot 7? 
. February or March, 1912. 
. You bought that from David MacDonald? 
. Bought his interest out; yes, sir 
. Then you and Reidy held it as partners? 
. Yes, sit. 
. You and Slater owned one-half and Reidy the 
other half? Dee NCS Sil 
Q. And then later your corporation bought out 
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Reidy? A. Yes, sir. [141—102] 

Q. When was that done? 

A. I think it was in 1914. 

Q. You are familiar with what is known as Burk- 
hart Alley? Ay Yes, sin, 

Q. And you have been here and heard the wit- 
nesses testify as to where it is situated ? 

A. Yes, sir. 

Q. Your business was being conducted along the 
noltherly side of Burkhart Alley, at the First Street 
end of the alley, was it? A. Yes, sir. 

Q. Did you, during the time you were in business 
there, have an opportunity to see whether the gen- 
eral public traveled this Burkhart Alley, going from 
First to Second and coming from Second to First? 

A. Yes, sir. 

Q. What would you say—was it generally traveled 
by people that wanted to go from one of those streets 
to the other? A. It was. 

@. Did you during any of the time you were 
owner or part owner, or a member of the corpora- 
tions that did own Lot 7 in Block 7, ever at any time 
protest to the general public using this alley for a 
public thoroughfare? 

A. No, sir. 

Q. Did any of your partners or any members of 
your companies to your knowledge make any protest 
or objection to the general public using this ee 
way as a public thoroughfare? 

A. Not that I know of. 2 

Q. On May 18, 1914, you were interested cither 
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as a partner or member of the corporation that 
owned Lot 7, Block 7 of the town of Cordova? [142 
—103] 

A. Yes, sir. 

Q. Do you remember appearing before the City 
Council of the town of Cordova on May 18, 1914, 
and making a request of the City Council that 
they place some necessary lights in Burkhart 
Alley ?¢ 

A. I remember of making that request but I 
don’t remember the date. 

@. You remember it was some time while vou 
were doing business on Lot 7 in Block 7? 

A. Yes, sir. 

Q. Do you remember what action the Council 
took on your request? 

A. They put a light in the rear of the alley 
there. 

Q. That is in the rear where the Burkhart 
Alley is intersected by the regular alley running 
north and south? A. Yes, sit. 

Q. Do you know whether the city paid for that 
light ? A. I presume they did. 

Q. You did not? He INO SUE. 

Q. Or your corporation? A. No, sir. 

Q. Now, do you remember another time appear- 
ing before the Council and requesting the Council 
to move the lamp-post that was then placed on 
Second Street, about 50 feet north of the Second 
Street end of the Burkhart Alley, down to a point 
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immediately opposite the alley, so as to light the 
alley ? A. Yes, sir. 

Q. And did the City Council comply with your 
request ? A. Yes, sir. 

Q. This was done at the time also when you 
were part owner, either yourself or partner, in 
Lot 7, Block 7? A. Yes, sir. [143—104] 

Q. Did you during the time you were doing 
business on Lot 7 in Block 7 have any conversa- 
tion with Mr. Burkhart concerning the Burkhart 
Alley, in your store? 

A. Not exactly conversation; just passing re- 
marks. 

Q. It wasn’t a serious conversation ? 

A. No, sir. 

Mr. DONOHOE.—That’s all. 


Cross-examination. 
(By Mr. MEDLEY.) 

Q. My. O’Neill, when you were in business there, 
either as a partner or member of the corporation 
and the firm you were a member of or the corpo- 
ration in which you held stock was the legal owner 
of Lot 7, Block 7, did you and your partners con- 
sider that you owned the whole 25 feet of the lot? 

A. We did. 

Q. When you appeared before the City Council 
asking them to install a light at the point where 
the so-called Burkhart Alley crosses the regular 
public alley running north and south, was there 
any discussion before the Council at that time as 
to whether Burkhart Alley was a public alley or 
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a private alley? A. No, sir. 

Q@. Did you consider it a private alley at that 
time ? 

A. Running between the buildings there? 

Q. Yes—the Burkhart Alley? 

A. I considered it such; yes. 

Q. You were a member of the Council yourself 
for some time? Am Yessir 

Q. When were you a member of the Council? 

A. I believe it was in 1916. [144—105] 

Q. You served a full term? A. Yes, sir. 

Q. Did you attend meetings regularly? 
 CAPSY cc sire 

Q. At any time when you were a member of 
the Council was there any discussion or action by 
the Council to the effect that the so-called Burk- 
hart Alley was a public alley? A. No, sir. 

Q. Now, the record shows that John Reidy, 
H. A. Slater and H. I. O’Neill conveyed to the 
Reidy, Slater & O’Neill Company, under date of 
October 3, 1913, Lot 7 in Block 7 of the Town of 
Cordova, as the same appears upon the official plat 
thereof in the Commissioner’s office for the Cor- 
dova precinct. Do you remember signing such a 
deed ? A. Yes, sir. 

Q@. Was it yvour intention to convey to the 
Reidy, Slater & O’Neill Company the full 25 feet 
of Lot 7 as it appears on the recorded plat? 

A. That was my intention. 

Q. There wasn’t any reservation in the deed of 
a four-foot strip that had been used as a public 
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highway or public alley? A. No, sir. 

Q. Later that same property was conveyed to 
Mr. Slater? ie eS esi 

Q. Who is the present owner ? A. Yes, sir. 

Q. Was conveyed by the O’Neill-Slater Com- 
pany? A. Yes, sir. 

Q. Did you convey to him the full 25 feet of 
Lot 7, Block 7 at that time? [145—106] 

A. Yes, sir. 

Q. The record shows that deed was dated April 
15, 1917—is that right? 

A. On or about that date. 

Q. Did you or the firm of Reidy & Company 
or either of the corporations in which you were 
an officer, while occupying Lot 7, Block 7, pay 
for any lights in Burkhart Alley? J, MEGS. Se. 

Q. Between Lots 7 and 8? A. Yes, sir. 

Q. Will you explain to the Court what lights 
vou paid for and where they were? 

A. We paid for the light right about in the 
middle of the alley. 

Q. It was right in the middle of the alley? 

A. Yes, sir. 

Q. Was it placed about in the centre of the 
alley? A. It was both ways—the centre. 

Q. Halfway between the public alley and the 
street and halfway between the sides, walls of the 
alley? ie Yes, sir: 

Q. You paid for that light? JN VES. Se. 

Q. Do you know whether anyone else paid for 
light in the alley besides yourself ? 
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A. Yes, we agreed to keep that hght if Harwood 
would keep the front light. 

Q. Where was the front light? 

A. Just at the front entrance to the alley be- 
tween the two buildings. 

Q. Was it inside the alley? A. Yes, sir. 
'Q. About halfway between the side-walls of the 
alley, on the roof [146—107] of the alley? 

A. Yes, six. 

Q@. When you appeared before the Council—I 
don’t remember the exact date but it was about 
the light which the Council or city put in where 
the main alley intersects Burkhart Alley— 

A. Yes. 

Q. Did you tell the Council at that time that 
private persons were paying for lights in the alley 
already ? 

A. That was the ground we were making the 
request on. 

@. You informed the Council at that time that 
you and Mr. Harwood were paying for lighting 
the alley. 

A. That we were lighting our portion of the 
alley; yes, sir. 

Mr. MEDLEY.—That will be all. 

(By Mr. DONOHOE.) 

Q. But you wanted the town to light a portion 
of the alley also? A. Yes, sir. 

Q. Now, Mr. O’Neill, were you a member of the 
City Council in 1916? 

A. Yes, sir; I believe it was 1916. 


a 
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Q. On November 6, 1916, were you a member? 

A. I am pretty positive it was 1916. 

Q. It is already in evidence in this case—the 
following extract from the meetings of the City 
Council, on November 6, 1916, on page 437 of 
Book One of the minutes of the City Council, the 
following: It was reported that Burkhart Alley 
was in bad condition and it was decided that the 
owners should be notified to have it repaired. Do 
you remember that transaction taking place in the 
Council ? 

A. I wouldn’t say positively as to that. 

Q. You were just one term on the Council? 
[147—108 ] A. Yes, sir. 

Q. You wouldn’t want to be understood that 
during the year you were on that Council that the 
Council never took any action at all in regard to 
Burkhart Alley, as to lighting it or repairing it, 
or anything of that sort? AX ISO, fie 

Q. They may have done so? A. Yes, sir. 

Q. But you at this time just don’t recall it? 

A. Yes, sir. 

Q. In these deeds of conveyance you have testi- 
fied to—your deeds do not describe the lot as 25 
feet width, it simply says Lot 7, Block 7, accord- 
ing to the plat of the town—you didn’t sell this 
lot by metes and bounds, in other words? 

A. I don’t recollect as to that 
eluded in the deed. 

(By Mr. MEDLEY.) 
Q. When the firm or corporations in which vou 


what was in- 
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were represented owned the building, did people 
live upstairs on the second floor? A. Yes, sir. 

Q. Did their living-rooms extend out from the 
end towards Lot 8? A. Yes, sir. 

Q. Out as far as it could go? A Yess site 

Q. People lived there? A. Yes, sir. 

Q. Continuously, while you were there? 

A. Yes, sir. [148—109] 

(By Mr. DONOHOE.) 

Q. Where was the entrance to these upstairs? 

A. It was originally inside of the building and 
we changed it so it would run right off from the 
alley, where it now is. 

Q. Off to the rear end? A. Yes, sir. 

®. Off the main alley, the regular alley? 

A. Off of Burkhart Alley. 

— Q. Originally, it was just about the centre of 
the building, wasn’t it, or about 50 feet from First 
Avenue and 50 feet from the regular alley? 

A. No, it was about 75 feet from the front. 

Q. That entrance was off of Burkhart Alley? 

A. Yes, sir. 

Q. Did you during the time you were occupying 
and were the owner of that Lot 7 maintain a sign 
in Burkhart Alley, close to the regular alley, which 
said rooms to rent? 

A. No, sir; that was put there afterwards. 

@. You have seen that there—passing through 
there ? A. Yes. 

Q. There is a sign there? A. Yes, sir. 

Q. So people passing back and forth through 
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Burkhart Alley would see the sign? 
A. Yes, sir. 

(By Mr. MEDLEY.) 

Q. The light that the city put in the alley— 
please describe where that light 1s in relation to 
the regular alley running north and south through 
the block? [149—110] 

A. It is right at the edge of the building. Here 
is the roof of the Burkhart Alley—this was the 
roof of the Burkhart Alley and there is the light 
hanging there (indicating). 

Q. Which lights up the regular alley through 
the block, as well as the Burkhart Alley—that is 
the publie alley? A. Yes, sir. 

(By Mr. DONOHOE.) 

Q. Isn’t it back about 18 inches of two feet 
under the cover of the Burkhart Alley? 

A. It was put baek far enough to keep it from 
getting damaged from snow falling there. 

Q. The purpose of putting in the light was to 
light Burkhart Alley? 

A. We were anxious to keep the alley lit up; 
yes, Sir. 

@. Burkhart Alley? A. Yes, sit. 

Q. You know of no other place in Cordova where 
the City Council has placed a light along in the 
middle of the bloeck—in other words, the city has 
not made it a practice to place lights in its alleys, 
has it? 

A. I don’t know of any other light in an alley. 

Witness excused. [150—111] 
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C. H. SCHEFFLER, a witness called and sworn 
in behalf of the plaintiffs, testified as follows: 


Direct Examination. 

(By Mr. DONOHOE.) 

Q. State your name and residence. 

A. C. H. Scheffler; Cordova, Alaska. 

Q. What official position do vou hold in the 
town of Cordova? A. Postmaster. 

Q. How long have you been postmaster? 

A. Almost four years. 

Q. Where did you conduct the office, when you 
first took over the office? 

A. In the Ostrander Building. 

Q. On Second Avenue? 

A On Second Avenue. 

Q. How long did vou conduct vour office, your 
postoffice, at that place? 

A. Up to about the 18th of December, last year. 

Q. 1918? A. Yes. 

Q. About a year ago? A. Yes, sir. 

Q. What was your business or occupation before 
you became postmaster ? 

A. Newspaper business. 

Q. When did vou first commence your residence 
in the town of Cordova? 

A. About seven years ago. 

Q. About 1912? A. Yes. 

Q. Where are you conducting the postoffice now ? 

A. On First Avenue. 


us. A. E. Lathrop and Alice Johnson. 193 


(Testimony of C. H. Scheffler.) 

Q. On which side of First Avenue? [151—112] 

A. On the bay side of the street? 

@. Are vou familar with Burkhart Alley? 

ie I am. 

Q. Have you, during your residence, used Burk- 
hart Alley for traveling back and forth from First 
to Second Street at various times? A. I have. 

Q. Did you use it frequently or otherwise? 

A. I used it frequently. 

Q. And how long have you continued the use 
of Burkhart Allev for traveling back and forth? 
. Since I have been here, practically. 

. Since 1912? A. Yes. 

Do you use it some now? A. Yes, I do. 

. Where do you reside now? 

. On the Hill, on B Street. 

. Near Fourth? A. Yes, sir. 

. What would you say as to Burkhart Alley, as to 
the amount of travel to and from Burkhart Alley, 
from 1912 up to the time you removed the post- 
office from the Ostrander Building—the volume of 
travel through there? 

A. I couldn’t sav—it was constantly used by the 
public. 

Q. What did you sav as compared with B Street 
or C Street, between First and Second ? 

A. The comparison is about the same. 

Q. Do you think there was as much travel along 
Burkhart Alley as there was over either of the 
other sidewalks ? A. About, yes. [152—113] 

Q. What would you say as to the travel on Burk- 
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hart Alley since you moved the postoffice to First 
Avenue ? 

A. It wouldn’t be the same as it was. 

Q. It would not be as much, the travel through 
Burkhart Alley? A. No. 

Q. But as compared with B and C Streets? 

A. I imagine the traffic is about the same. 

Q. It is your opinion that the traffic through the 
alley is about the same as on B and C Streets? 

A. Yes. 

Mr. DONOHOE.—That will be all. 


Cross-examination. 

(By Mr. MEDLEY.) 

Q. Where did you first live when you came to 
Cordova ? A. In the Reception Building. 
. How long did you live there? 
. Three or four months. 
And then where did you move? 
Down where the Northern Laundry is now. 
On Second Street? A. Yes, sir. 
How long did you live there? 
About a year, I think. 
. Then where did you move to? 
Then we moved down to the Custom-house— 
where the Custom-house used to be. 
Where is that? 
. Where the Cable Office was. 
. At the foot of C Street? [153—114] 
. Yes, at the foot of C Street. 
. Did you live there long? 
. No, we lived there about six months. 
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Q. Then where did you move to? ; 

A. Up on First Avenue, the Campbell House. 

Q. Up beyond the steamship office, between C and 
D Streets? A. Yes, sir. 

Q. How long did you live there? 

A. About four or five months; I don’t remember 
how long. 

Q. Then you went into the Shushana? 

A. No; I was in the Shushana when we lived a 
the foot of C Street. 

Q. How long were you in the Shushana? 

A. About two months. 

Q. Where did vou move to after you left the 
Campbell House? A. Up on the hill. 

Q. And have you lived on the hill ever since? 

A. Yes, sir. 

@. You have lived up on the hill ever since you 
have been postmaster ? A. No. 

Q. You moved up there before you became post- 
master ? A, Ves, sir, 

@. Where were you working before you became 
postmaster ? A. In the newspaper office. 

Q. Where is that located ? A. On C Street. 

Q. When you lived at the foot of C Street in the 
Customs-house, you didn’t have to go through Burk- 
hart Alley to reach vour place of business? 

A. Not necessarily. 

Q. It would be out of your way to do so? [154— 
Aes | 
A. Yes, going to and from work. 

@. When you lived in the Campbell House, it 
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would be out of your way? A. Yes, sir. 

Q. When you lived up on the hill it would be out 
ef your way to go through the Burkhart Alley? 

A. Not exactly. 

Q. Why? 

A. Sometimes I would go through the Burkhart 
Alley; I would go through the Burkhart Alley when 
IT lived in the Campbell House as well. 

Q. It would be the longest way around for you? 

A. Not necessarily—we did business with the 
Blum Company. 

I said going to your place of business? 

. Yes, sir. 

That would be the longest way around ? 

Yes. 

And you wouldn’t use the alley? 

I would sometimes, in traveling around town. 
. Just walking for exercise? A. No. 

. Just to look around ? 

. On business—I wouldn’t go through just for 
the fun of it. 

Q. When you worked in the printing office were 
you confined to your business pretty closely ? 

A. Rather; yes. 

Q. How many hours a day were you there? 

A. From eight to sixteen. 

Q. While you were working there you wouldn’t 
have much opportunity to observe the travel through 
Burkhart Alley? A. Not very much; no. [155 
—116] 

Q. And couldn’t tell just what it was? 
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A. No; I went through myself. 

Q. But you wouldn’t usually go through there, 
going to your work or coming away from your 
work ? A. Not necessarily; no. 

Q. Now, I want to get your idea when you say 
that the travel through Burkhart Alley was the same 
as the travel through or on B and C. Streets. How 
many people a day do you think went through 
there ? A. I don’t know; I never counted them. 

Q. About how often would they go through there? 

A. It depends on the business they were on. 

. What do you base your estimate on? 

A. Travel through the alleys there and the differ- 
ent streets and the people you meet—general traffic. 

Q. You refer only to foot-passengers ? A. Yes. 

Q. There was no freighting or teaming through 
there? A. No. 

Q. I can’t quite see how you ean testify that you 
used this alley continually when for the greater part 
of the time you lived in Cordova you were going 
the longest way around to go home or come to your 
place of business to go in there? 

Mr. DONOHOE.—We object as argumentative. 

Objection sustained; defendants allowed an ex- 
ception. 

Witness excused. [156—117] 


Testimony of A. E. Lathrop, in His Own Behalf 
(Recalled). 
A. EK. LATHROP, one of the plaintiffs, recalled. 
(By Mr. DONOHOE.) 
(). Mr. Lathrop, since you were on the stand this 
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morning have you measured the height from the 
floor of Burkhart Alley as it passes over Lots 7 and 
8 to the roof ? A. Yes, sir. 

@. What is the distance from the floor of Burk- 
hart Alley to the roof where it passes over these two 
lots? A. Twelve feet. 

Whereupon court adjourned until to-morrow 
(Friday) morning at ten o’¢lock. 


Friday, December 12, 1919. 
MORNING SESSION, 


A. EK. LATHROP, continuation of direct exami- 
nation. 
(By Mr. DONOHOE.) 

Mr. Lathrop, vou are acquainted with J. E. Burk- 
hart? A. Yes, sir. 

Q. When did Mr. Burkhart move away from Cor- 
dova, about when ? 

A. I was over at Anchorage when he left here. 
I imagine it has been possibly four years, 

@. When this case was started did you make an 
effort to find Mr. Burkhart? A. Yes, sir. 

(). Were you able to find him? A. No, si 

Q. What was your purpose in finding him—to 
have his evidence in this case? ws OS, Sie 

Q. Are you a member of the Common Council of 
the town of Cordova at this time? 

me Yes, Sit) [157—118] 

Q. How long have you held the office at this time? 

A. I was elected to fill a vacancy. 

Q. Were you a member of the Council in August 
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and September of this year? A. Yes, sir. 

Q. Did you have a conversation with Mr. Slater, 
one of the defendants, in regard to Burkhart Alley 
just a short time before Mr. Slater erected this fence 
in Burkhart Alley that is described in the com- 
plaint? eleaia: 

Q. Just state what Mr. Slater said to you in ref- 
erence to Burkhart Alley in this conversation. 

Mr. GRAHAM.—We object to that on the ground 
that it does not bind the defendant, Bank of Alaska. 

The COURT.—The objection will be overruled; it 
will be received, of course, for the limited purposes 
heretofore stated. 

A. Why, he said he was intending to close the 
alley, at least for a time, to establish his rights there 
and he had talked with the balance of the council- 
men and they had no objection. 

Q. No objection to his closing the alley? 

A. They didn’t know of any reason why. He 
wanted to know how I stood and I told him I seri- 
ously objected to the closing of the alley. 

Q. How many members are there of your Com- 
mon Council in Cordova? A. There are seven. 

Q. Did Slater appear before the Council at a reg- 
ular meeting of the Council, held a few days before 
he attempted to close the alley? A. Yes, sir. 

Q. What report did he make to the Common Coun- 
cil that was in session at that time? [158—119] 

Mr. MEDLEY.—We object to that unless it is un- 
derstood that it does that it does not bind the de- 
fendant, the Bank of Alaska. 
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The COURT.—It is admitted as the Court has 
indicated for a limited purpose. 

A. He said it was his intention to close the alley 
and he wanted to know where the councilmen stood. 

Q. What did he mean by where they stood? 

Mr. MEDLEY.— I object to that. 

Q. State what he said? 

The COURT.—You may state as near as you can 
what the statement was he made before the council. 

A. That was about the gist of it—I don’t remem- 
ber the words. He wanted to appear before the 
eouncil and have it, I suppose, a matter of record, 
that he had notified the council, that it was his inten- 
tion to close the alley. 

Q. Did you make any objection at that time? 

A. I seriously objected. 

Mr. DONOHOE.—That’s all. 


Cross-examination. 
(By Mr. MEDLEY.) 

Q. What efforts did you make to find Mr. Burk- 
hart? 

A. Why, spending good hard money in cable- 
grams. 

Q. Did you inquire of any of his former friends 
in Cordova? A. I certainly did. 

Q. Whom did you inquire of? 

A. I don’t remember now. I can tell you more 
about this—about three weeks later, after wiring 
Mr. Burkhart I received a wire from Mrs. Burkhart 
that he was out of the city, but giving no address. 
I have looked for him. 
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Q. Did you wire to Mr. Burkhart? [159—120] 

A. Yes, sir, I wired to Mr. Burkhart. 

Q. And that is the wire that Mrs. Burkhart re- 
plied to? A. I suppose so—it must have been. 

Q. You had an address on that wire, didn’t you? 

A. I had an address; yes, sir. 

Q. Then you must have known by receiving an 
answer that that wire was delivered ? 

A. I said about three wecks afterwards I received 
a wire from Mrs. Burkhart stating that Mr. Burk- 
hart was out of the city, but gave me no address. 

Q. Where did you get the address vou put on that 
original wire? 

A. I don’t remember; I got it from somebody in 
town. I knew Mr. Burkhart was living in Seattle 
because I had met him there just a short time be- 
fore. 

Q. Do you know who Mr. Burkhart’s intimate 
friends were in Cordova when he lived here? 

A. No, I do not know that I know who Mr. Burk- 
hart’s intimate friends were. 

Q. You don’t know who he associated with when 
he was in Cordova ? A. I don’t remember; no. 

Q. Did you inquire of Mr. Ashland where Myr. 
Burkhart hved? A. My. Ashland was not here. 

Q. You knew where Mr. Ashland was, didn’t you? 

A. No. I did not know where Mr. Ashland was. 

Q. You know he bought that property from Burk- 
hart? 

A. Yes, I know he bought that property from 
Burkhart. 
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Q. And if you wanted to find Mr. Burkhart, Mr. 
Ashland would probably be able to tell you where 
he was? 

A. Mr. Ashland isn’t in Seattle; I don’t know 
where he is. 

Q. You didn’t make any effort to find Mr. Ash- 
land? [160—121] 

A. Not Mr. Ashland; no. 

@. Did you know that Mr. Burkhart was a mem- 
ber of any of the fraternal orders in Cordova? 

A. No, sir. 

Q. You didn’t know that? a. NO; sir. 

Witness excused. [161—122] 

Mr. DONOHOE.—I will now offer the deposition 
of David McDonald, taken in pursuance to stipula- 
tion, which I will ask Mr. Dimond to read. 

Mr. DIMOND reads as follows: 


In the District Court for the Territory of Alaska, 
Third Division. 
No. C-178. 
A. EK. LATHROP and ALICE JOHNSON, 


Plaintiffs, 
vs. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 
Stipulation Re Deposition of David McDonald. 


It is hereby stipulated and agreed by and between 
the parties plaintiff and defendant in the above- 
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entitled action, by and through their respective at- 
torneys of record that the deposition of Dave Mc- 
Donald, a witness on behalf of plaintiffs, may be 
taken upon oral, direct and cross interrogatories to 
be propounded to said witness at the time of tak- 
ing said deposition; that said deposition may be 
taken before R. H. L. Noaks, a notary public in and 
for the Territory of Alaska, at his office in the town 
of Cordova, at the hour of 2 o’clock in the after- 
noon of the 4th day of October, 1919. 

It is further stipulated that said deposition when 
taken and reduced to writing and certified to by said 
notary and filed in court may be read by either 
party in evidence at the trial of the above entitled 
cause ov any retrial thereof, with the same force 
and effect as 1f said witness appeared at said trial 
in person and orally testified. 

It is further stipulated that should the steamship 
‘‘Alameda’’ depart from the Port of Cordova be- 
fore the deposition of said witness is transcribed 
and the said witness has an opportunity to read and 
sign the same, then and in that event the signature 
of said witness [162—123] to said deposition is 
' hereby waived. 

It is further stipulated that each of the parties 
reserve all legal objection to the testimony given by 
said witness, save and except as to the form of the 
interrogatories or cross-interrogatories and may in- 
terpose any and all legal objections to said testi- 
mony at the time the same is offered in evidence, 
whether said objections appear from said deposition 


184. H, A, Slater and Bank of Alaska 


to have been made at the time of the taking of the 
same or not. 

It is further stipulated and agreed that all objec- 
tions as to the manner of certifying said deposition 
and transmitting the same to the clerk of the Court 
are hereby waived, so long as it appears from said 
deposition and the certificate of the notary attached 
hereto that the witness was duly sworn before testi- 
fying and that the testimony contained in said depo- 
sition was given by said witness at the time and 
place mentioned in this stipulation. 

Dated at Cordova, Alaska, this 3d day of October, 
1919. 

DONOHOE & DIMOND, 
By T. J. DONOHOE, 
Attorneys for Plaintiff. 
EDWARD F. MEDLEY, 
B. O. GRAHAM, 
Attorneys for Defendant. 

Pursuant to the herewith stipulation, there ap- 
peared before me, R. H. L. Noaks, a notary publie in 
and for the territory of Alaska, at my office in the 
town of Cordova, at two o’clock in the afternoon of 
the 4th day of October, 1919, DAVID McDON ALD, 
a witness on behalf of plaintiffs, also T. J. Donohoe, 
one of the attorneys for plaintiffs, Messrs. B. O. 
Graham and Edward F. Medley, attorneys for de- 
fendants, said witness being first duly sworn before 
me to tell the truth, the whole truth and nothing but 
the truth, testified, as follows: [163—124] 
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Deposition of David McDonald, for Plaintiffs. 


(Examination by Mr. DONOHOE.) 

. State your name. 

. David McDonald. 

. Where do you reside? 

. Seattle, Washington, now. 

. Did you ever reside in the town of Cordova? 

I have. 

. When did you first live in the town of Cor- 
dova? A. 1908. 

Q. What was your business at that time? 

A. Merchant. 

Q. Were you associated with or in partnership 
with any other person? A. Yes; John Reidy. 

Q. You and Mr. Reidy were running a general 
merchandise store under the firm name of McDonald 
& Reidy. A. Yes. 

Q. Where was that store situated ? 

A. On Second Street. 

Q. Was it on the premises now occupied by the 
U.S. Jail? A. Yes. 

Q. When did you put up your building on these 
premises ? A. In the summer of 1908. 

Q. That building where you were running your 
store in 1908 is on the easterly side of Second Street 
opposite what is now known as Burkhart Alley? 

A. Yes. 

Q. Were vou acquainted with M. Finkelstein? 

A. Yes. 

Q. Was Mr. Finkelstein engaged in any business 
in the summer and fall of 1908? [164—125] 


Ororopre 
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Yes. 

. What? A. General clothing-store. 

Where was his business located ? 

. Second Street. 

. Where was it in respect to Burkhart Alley? 

. Right on the alley. 

. Was it facing abutting on Second Street on 
the westerly side and lying on the northerly side of 
Burkhart Alley ? A. Yes. 


DPoOproop 


Q. That is what is known as lot 26, block 7, of the 


town of Cordova? 

A. I am not sure till I look at the plat. 

Q. Did My. Finkelstein put up a building in the 
fall of 1908 on this property ? A. Yes. 

Q. How long did he conduct business at this point, 
as you remember, about? 

A. I think about a year. 

Q. Do you know what part of the town he moved 
to? A. He moved to First Avenue. 

Q. Were you in the town of Cordova at the time 
Mr. Finkelstein put up this building in lot 26 in the 
town of Cordova? A. On Second Street ?. 

Q. Yes. A. I was. 

Q. Do you know, in the construction of that 
building, whether or not Mr. Finkelstein left a 
space of 4 feet along the southerly side of lot 26 in 
block 7, which forms a part of Burkhart Alley ? 

A. Yes. 

Q. Ave you acquainted with Robert Ashland? 
[165—126 ] 

A. Yes. 
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Q. How long have you known Robert Ashland ? 

A. Since 1908. 

Q. Do you know whether or not in 1908 Robert 
Ashland was the owner of lot 7 in block 7 of the town. 
of Cordova? A. On First Street ? 

Q. Yes, on First Street. 

A. Yes, he was the owner of that lot. 

Q. Do you know when Robert Ashland constructed 
a building on lot 7, block 7, of the town of Cordova? 

A. In the summer and fall of 1908. 

Q. Do you know whether Robert Ashland, when he: 
constructed this building on lot 7 or block 7 of the 
town of Cordova, left any space along the southerly 
side line of said lot? A. Yes. 

Q. Do you know how wide that space was? 

A. Four feet. 

Q. What was that 4 feet used for, if you know? 

A. Used as an alleyway. 

Q. Is that part of what is known as Burkhart 
Alley? A. Yes. 

Q. Were you acquainted with A. E. Burkhart? 

A. Yes. 

Q. When did you first know Mr. Burkhart? 

A. In 1908. 

Q. Do you know if Mr. Burkhart erected a build-- 
ing on lot 8 of block 7 of the town of Cordova? 

A. Yes. 

Q. When was that building erected ? 

A. About the same time, as I can remember. 

Q. About the same time that the Ashland build- 
ing was erected? [166—127] 
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A. Yes. 

Q. Do you know if Mr. Burkhart, when he erected 
this building on lot 8 of block 7 of the town of Cor- 
dova, whether he left a strip of ground along the 
northerly side of this lot that was not covered by the 
building ? A. Yes. 

Q. How wide was that strip of ground? 

A. Four feet. 

Q. And what was that strip used for? 

A. An alleyway. 

Q. Did that strip of ground, four feet wide of the 
northerly side of lot 8, block 7, form part of what is 
known as Burkhart Alley? A. Yes. 

Q. Did you know of A. E. Burkhart owning lot 25 
in block 7, which is the lot facing on Second Avenue 
along the southerly side of Burkhart Alley? 

A. Yes, he owned half interest. 

Q. Do you remember who owned the other half in- 
terest, in the fall of 1908? 

A. Aman by the name of Barber. 

Q. Do you know of Burkhart and Barber putting 
up the building on lot 25 in block 7 of the town of 
Oordova ? A. Joining the alleyway ? 

Q. Yes, on the southerly side of the alley. 

A. Yes. 

Q. Have you had occasion within the past week to 
pass through Burkhart Alley from Second Street to 
First Street? A. Yes. 

Q. I call your attention to the building on lot 25 in 
block 7 [167—128] and ask you if the high walks 
along the northerly side of that building are now the 
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same as they were when the alley was first opened up 
in 1908? A. Yes, they are the same. 

Q. The same porch running along the side of the 
building as they were when the alley was opened up 
in 1908? A. Yes, exactly the same. 

Q. How long did you do business from summer of 
1908 at your location on Second Avenue in the town 
of Cordova? A. Until 1910. 

Q. In 1910; then where did you move your mer- 
cantile business ? A. To First Avenue. 

Q. What lot? A. Lot 7, block 7. 

Q. In block 7? A. Lot 7, block 7. 

Q. That is where the Northern Drug Company 
nowis? A. Yes. 

Q. What is now known as the Slater property ? 

A. Yes. 

Q. How long did you do business at this new loca- 
tion on First Avenue, on lot 7 in block 7? 

A. For two years, to 1912, in March. 

Q. March, 1912. Now, you were in business from 
the summer of 1908 until March, 1912, in the town of 
Cordova, were you? A. Yes. 

Q. Had you occasion to observe the amount of pub- 
lic travel over and through Burkhart Alley during 
those four years from Second Street to First Street 
and from First Street back to Second Street? 

A. Yes. 

Q. What was the relative amount of travel that 
passed through and [168—129] over Burkhart 
Alley, as compared with the travel that passed along 
B and C Streets between First Avenue and Second 
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Avenue, of the town of Cordova, during that period. 

A. There was a greater amount of travel, at all 
times, through Burkhart Alley. 

Q. A greater amount of travel through the alley 
than that of B or C Street? A. Yes. 

Q. Did you in the year 1910 purchase from Ash- 
land lot 7 in Block 7, town of Cordova? 

A. Yes, where the Northern Drug Company is now. 

Q. Did you, previous to purchasing this property 
from Ashland, have any conversation regarding the 
alley, and with A. E. Burkhart, regarding Burkhart 
Alley? A. I did; yes. 

Q. This conversation was had while Ashland was 
still owner of lot 7 in block 7 of the town of Cordova? 

A. Yes. 

@. And at the time of this conversation Burkhart 
was the owner of Lot 8 in Block 7 of the town of 
Cordova? A. Part owner. 

Q. Who owned the other part? A. Barber. 

Q. Now, just state that conversation that you had 
with Ashland and Burkhart in regard to the Burk- 
hart Alley some time in the year of 1910 and previous 
to your purchase of lot 7 in block 7 from Ashland ? 

Mr. GRAHAM.—We object to that question on the 
ground that it is incompetent, irrelevant and imma- 
terial. 

Objection overruled; defendants allowed an excep- 
tion. [169—130] 

A. It was nothing more than that it was an ad- 
vantage to the business. 

Q. Was there anything said by either of these men, 
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in that conversation, as to whether the alley was a 
public thoroughfare and would remain open? 

Mr. GRAHAM.—We make the same objection. 

Mr. MEDLEY.—We object to the form of that 
question. 

Mr. DIMOND.—The question is not answered. 

Q. What, if anything, was said by Ashland or 
Burkhart or both of them at the time you had these 
conversations, as to whether Burkhart Alley was a 
public thoroughfare and would remain open as a 
public thoroughfare ? 

Mr. GRAHAM.—We make the same objection. 

Objection overruled; defendants allowed an ex- 
ception. 

A. There was nothing like that. 

Q. Do you remember anything else said at that 
time by Ashland or Burkhart regarding the Burk- 
hart Alley? A. No. 

Q. At the time you had these conversations and at 
the time you purchased lot 7 in block 7 was there any 
discussion as to the advantage of having Burkhart 
Alley open as a Public thoroughfare ? 

Mr. MEDLEY.—I object to the form of that ques- 
tion. 

Mr. DONOHOE.—I will let the objection stand. 

Objection overruled; defendants allowed an ex- 
ception. 

A. It was an advantage to the business to have it 
remain open. 

Q. Did you take the fact that Burkhart Alley was 
open to public travel into consideration in purchasing 
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lot 7 in block 7? A. Yes, 

Q. How long did you remain in business conduct- 
ing a general merchandise store on lot 7 in block 7 of 
the town of Cordova? [170—131] 

A. About two years. 

@. About two years. During that time was Burk- 
hart Alley used as a public thoroughfare by the trav- 
eling public of Cordova? A. Yes. 

Q. Did you, after purchasing lot 7 in block 7 and 
opening up your general merchandise store there 
make any change in the south wall of your building, 
being that wall along the northerly side of Burkhart 
Alley ? A. Yes. 

Q. What changes did you make and for what pur- 
pose ? 

A. We moved the door from the corner and put in 
thirty feet of plate glass along the alleyway. 

Q. What was the purpose of putting this plate 
glass along the alleyway ? 

A. For display windows. 

Q. Was there a considerable amount of travel back 
and forth along the alley, enough to make you put 
this plate glass along the alleyway ? A. Yes. 

Q. During the time that you were in business on lot 
seven in block seven in the town of Cordova did you 
have rooms in the upstairs of your building ? 

A. Yes. 

Q. Where was the entrance to the upstairs to these 
rooms ? 

A. From the alleyway of Burkhart Alley. 

Q. Was there any other means by which your 
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roomers could reach the rooms in the upstairs of the 
building except through Burkhart Alley? 

A. No. They could go through the store, but then 
the store was locked up after six o’lcock. [171—1382] 

Q. Now, at the time you were doing business on 
First Avenue on lot 7, block 7, did you have a ware- 
house at your old store on Second Avenue? 

A. Yes. 

Q. How did you travel between your store on First 
Avenue and your warehouse on Second Avenue? 

A. Through the alley. 

Q. Through Burkhart Alley. You were familiar 
with the situation of the building that Burkhart had 
on lot 8 in block 7 for the four years you lived in 
Cordova? A. Yes. 

@. What business was conducted in the rear por- 
tion of the Burkhart Building on lot 8 in Bloek 7 
during the four years you were in Cordova, com- 
mencing with the fall of 1908 and extending to the 
spring of 1912? A. A restaurant, as I remember. 

Q. Where was the entrance to this restaurant ? 

A. From First Avenue and from the alley. 

Q. By what means did you reach the entrance from 
Second Avenue? A. Through Burkhart Alley. 

Q. Then, as I understand, customers of this restau- 
rant on First Avenue had to come through Burkhart 
Alley to the entrance to the restaurant ? A. Yes. 

Q. And customers from Second Avenue came 
through Burkhart Alley to the entrance of the res- 
taurant ? A. Yes. 

Q. Were there any other entrances by which the 
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customers entered this restaurant? A. No. 

Q. Did you, at any time, while you were the owner 
or half-owner of [172—133] lot 7 in block 7 ever 
claim or exercise any right of ownership over the 
four-foot strip off the southerly side of this lot? 

A. Yes. 

Q. I mean by this, the four-foot strip used as a 
portion of Burkhart Alley ? A. Yes. 

Q: In what manner ? 

A. We always kept it repaired for the travelers to 
go through. 

@: Just the same as you kept up the sidewalks? 

A. ¥es. 

@, That was the only actual ownership you exer- 
cised over it? A. That was all. 

Q: Do you know if Burkhart as the owner of lot 8 
in block 7 of the town of Cordova, during the time 
you lived in Cordova, ever objected to the public trav- 
eling upon and over this alley? A. No. 

Mr. MEDLEY.—We object to that question. 

Mr. MEDLEY.—I move the question and answer 
be stricken as heresay evidence. 

Objection overruled and motion denied; defend- 
ants allowed an exception to the ruling. 

Q. Did you during the time you were the owner 
of lot 7 in block 7 ever in any manner attempt to stop 
the public from using Burkhart Alley as a public 
thoroughfare ? A. No. 

Q. Did you ever hear of any owner of property 
along this alley ever attempting to stop people from 
using it.as a public thoroughfare ? A. No. 
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Mr. MEDLEY.—I object to that question as mat- 
ter irrelevant and [173—134] incompetent. 

Mr. MEDLEY.—I move the question and answer 
be stricken. 

Objection overruled and motion denied; defend- 
ants allowed an exception to the ruling. 


Cross-examination. 
(By Mr. EDWARD F. MEDLEY.) 

Q. Mr. McDonald, I understand you erected a 
building on Second Avenue in 1908 and moved to 
what is now known as the Slater building on lot 7 
in block 7 in 1910, and remained there in a general 
merchandise business until 1912. During all those 
four years was the general situation as to the build- 
ings erected on Second Avenue between B and C 
Streets the same as they are now? A. Yes. 

Q. Was there at that time, or during those four 
years, any residence buildings on Second Avenue out- 
side of what there are now between B and C Streets ? 

A. Just about the same, except this building here 
(Office of Donohoe & Dimond). 

Q. You stated, that in your opinion, during the 
four years that you were in business in Cordova, 1908 
to 1912, that there was greater traffic through the 
alleyway than on B or C Streets. You are familiar 
with what is known as B and C Streets? A. Yes. 

Q. How do you account for that, Mr. McDonald? 

A. Well, as far as I could see, I was positive that 
there was more travel in that alley than either of the 
other streets. 

Q. Did your business keep you fairly well confined 
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on the premises where you were then located? 

A. Not all the time. 

Q. How many hours each day did you spend at 
your store? [174—135] 

A. Probably seven or eight. 

Q. How many hours did you spend in the vicinity 
of B Street? A. Very few. 

Q. How many hours every day did you spend in 
the vicinity of C Street? 

A. About the same; very few. 

Q. Then your facilities for observing travel on 
Burkhart Alley were better than they were for B and 
C Streets ? A. Yes. 

Q. Isn’t it a fact, Mr. McDonald, that the travel 
that you saw most in the alley was of people who 
lived in the alley, or in Burkhart Flats, or who had 
business with those in this district and with those who 
lived or had business with the people who roomed 
above your store on lot 7 in block 7? ~— A. No. 

. It was not; where was this travel going? 

. To the Postoffice. 

Where was the Postoffice ? 

. Second Avenue. 

. In what building? 

. In the Ostrander Building. 

. Did you pay taxes on lot 7 in block 7 when vou 
were the owner of it? ee Mies: 

Q. Do you know how that lot was assessed ? 

A. I could not say now. 

Q. Do you know whether they included that four 
feet or not? A. It included the four feet. 


OQrOprore 
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Q. The taxes included the four feet off the south- 
erly side of lot 7? A. Yes. [175—136] 

Q. You were assessed, were you not, for the full 
25 feet of that lot when you were the owner of it? 

A. Yes. 

Q. When you purchased the lot 7 in block 7 from 
Robert Ashland did you purchase the whole lot, the 
full 25 feet, or was there a reservation taken off from 
it for the four feet? 

A. We purchased lot 7 in block 7. 

Q. Who did you sell lot 7 in block 7 to? 

A. To O’Neill and Slater. 

Q. In the deed conveying your interest to O’Neill 
and Slater, did you convey the whole of lot 7 in block 
7, or did you give a reservation, excepting the four 
feet off the southerly side of lot 7? 

A. Conveyed the whole of lot 7. 

Q. What interest in lot 7, block 7, did you convey 
to O’Neill and Slater? A. Half interest. 

Q. An undivided half interest ? A. Yes. 

Q. Now, Mr. McDonald, in the direct examination 
you testified that when the building on lot 7, block 7, 
was erected, they left a space four feet off the south- 
erly side of said lot and when the building on lot 8 
was erected, they left a space on the northerly side 
of said lot 8. Isn’t it a fact that no space was left 
between the upper floors of these buildings ? 

A. Yes. 

Q. That is, when those buildings were erected in 
the summer and fall of 1908, the buildings on the sec- 
ond floors were extended out and met on the lot lines 2 
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A. Yes. [176—137] 

Q. And there was no space between the buildings 
on lots 7 and 8 in block 7, as far as the second story 
or upper floors of said buildings were concerned ? 

A. No space. 

Q. I call your attention to the sidewalk in front of 
Burkhart Alley on First Street. Who kept that part 
of the sidewalk in repairs, not the part in front of 
your lot, but the sidewalk in front of the alley ? 

A. We kept one-half and Burkhart kept his. 

Q. You repaired your four foot end of it and 
Burkhart repaired his four feet of it. A. Yes. 

Q. When you were the owner of lot 7 in block 7 did 
you occupy or use the upper portion of said building? 

A. Yes. 

Q. Did your rooms all use the whole 25 feet of the 
lot in width ? 

A. Yes, that is 24 feet, I think the building is 24 
feet in width. 

Q. Krom which side of the lot is the one-foot taken 
from? A. The northerly side. 

@. During the four years that you were familiar 
with lot 8 in block 7 Mr. Burkhart used the full width 
of said lot 8, as far as the upper story was concerned ? 

A. Yes. 

Q. Within the past few days, have you had an oc- 
casion to observe the situation of the buildings on lots 
7 and 8 in block 7? A. Yes. 

Q. Is the situation, to-day, as to those buildings the 
same as it was when they were erected in 1908? 

A. Yes. [177—138] 
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(Deposition of David McDonald.) 
Redirect Examination. 
(By T. J. DONOHOE.) 

@. You have answered, Mr. McDonald, that you 
paid taxes on the full 25 feet of lot 7 in block 7, 
while you were part owner of it. I will ask you 
if vour assessment specified in feet or just said lot 
7 in block 7? A. Lot 7, block 7. 

Q. And there was no designated number of feet 
on which you were paying taxes? A. No. 

Q. Do you remember what your taxes were on 
that lot while you were there? 

A. I could not say. 

Q. You sold your half interest in lot 7 to O’Neill 
and Slater, did you not? A. Yes. 

Q. That was, as I understand you to say, in 
March, 1912? Aga es: 

(Signed) DAVE McDONALD. 


United States of America, 
Territory of Alaska,—ss. 

I, R. H. L. Noaks, a notary public in and for 
the Territory of Alaska, do hereby certify that the 
witness named in the foregoing deposition, to wit, 
David McDonald, was by me first duly sworn to tell 
the truth, the whole truth and nothing but the truth, 
before his deposition was taken. 

That said deposition was then taken at the time 
and place mentioned in the annexed stipulation, to 
wit, at my office in the town of Cordova, Territory 
of Alaska, on the fourth day of October, A. D. oa, 
between the hours of two o’clock P. M. and four 
o’clock P. M. of that day. [178—139] 
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That said deposition was taken in shorthand by 
Frank Burns and reduced by him to typewriting 
and when completed was by me carefully read to 
said witness and being corrected by said witness 
was by him subscribed and sworn to in my office. 

That the foregoing depositions contains a full, 
true and correct transcript of the testimony of said 
witness given at the time of taking said deposi- 
tion. 

IN WITNESS WHEREOF I have hereunto set 
my hand and affixed my official seal this 8th day of 
Octobeiea Doin: 

[Notarial Seal] R. H. te NOAIGES: 
Notary Public in and for the Territory of Alaska. 


My Commission expires on the —— day of , 


Mr. DONOHOE.—We would like to make the re- 
quest or suggestion before we rest that before the 
completion of the trial of this case, if your Honor 
is not personally familiar with the Burkhart Alley, 
you inspect it for your own information. 

The COURT.—I have been going through there 
more or less since 1909 and have taken occasion to 
observe it very carefully the last few days, the side- 
walk, openings, etc. However, I shall be glad to 
look at it again. 

PLAINTIFFS REST. [179—140] 

Mr. GRAHAM.—The defendants move that this 
case be dismissed on the ground that the plaintiffs 
have failed to establish a cause of action, in that 
it has not been shown that the usage by the public 
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was adverse or hostile to the dominion over the 
property by the property owners, and the testimony 
in the case being entirely consistent with the theory 
of a permissive use or a use by sufferance and al- 
lowance of the defendants and their predecessors 
in interest. Further, that neither the plaintiff, 
A. KE. Lathrop, nor the plaintiff, Alice Johnson, 
have shown that they have been damaged in kind or 
character different from the damage sustained by 
other property owners in the vicinity or by the 
public in general and therefore cannot maintain an 
action to restrain or prohibit a public nuisance. 

After argument by the respective attorneys— 

By the COURT.—I rather hesitate to rule on the 
motion without the opportunity to give it more con- 
sideration. At the same time I realize that you 
ought to receive a ruling on the motion before tak- 
ing further evidence, unless you are disposed not 
to urge a ruling on this motion at this time. The 
Court will consider the matter and take it under 
advisement, but in view of the fact that we will 
probably have to leave here in a few days, it seems 
_ to me that the best way will be to receive all the 
evidence in the case in order to expedite matters, 
as ‘I cannot return here to receive further evidence. 
I will hear counsel on that feature of the case. 

Mr. GRAHAM.—I think your Honor ought to 
have fully opportunity to examine the authorities, 
and I think, although it is a little irregular, we 
ought not to complain of it. 

The COURT.—We will proceed, then, with the 
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ease and the Court will [180—141] reserve its 
ruling on this motion. 

Mr. DONOHOE.—That is satisfactory. 

Mr. GRAHAM.—It is satisfactory to us. [I will 
call Mr. Ives. 


DEFENSE. 


Testimony of H. A. Ives, for Defendants. 


H. A. IVES, a witness called and sworn in be- 
half of the defendants, testified as follows: 


Direct Examination. 
(By Mr. GRAHAM.) 

Q. State your name and residence. 

A. H. A. Ives; Cordova. 

Q. What is your business? A. Photographer. 

@. How long have you been in the business of 
photography ? 

A. I have not been in the business steady—I 
started in about 1912. 

Q. I call vour attention to a photograph marked 
for identification Defendants’ Exhibit One—do you 
recognize that photograph? AQ edo: 

. Did you take that picture? A. I did. 
. Krom the negative? 
. From the negative. 
. When? 
. On the fourth day of December. 
What does it represent? 
. It represents the front, the First Street en- 
trance to the Burkhart Alley. [181—142] 
Q. Showing the buildings on both sides of the 
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(Testimony of H. A. Ives.) 
opening on the alley? A. Yes, sir. 

Q. You printed these pictures yourself from the 
negatives ? A. I did the work. 

Q. There was no alteration or changes made in 
the negative? A. No, sir. 

Mr. GRAHAM.—We offer this photograph in 
evidence. 

Mr. DONOHOE.—We have no objection, reserv- 
ing the right to cross-examine the witness regard- 
ing: it. 

The photograph is admitted as Defendants’ Ex- 
hibit One, is attached hereto and made a part 
hereof. 

Q. I call your attention to Defendants’ Exhibit 
#2 for Identification. Do you recognize that pic- 
ture ? el do: 

Q. Did you take that picture? A. I did. 

@. When? A. On the 4th of December. 

Q. What does it represent? 

A. It represents the rear entrance or rather the 
center of Burkhart Alley; it is taken over in front 
of the Burkhart Flats. 

Q. It represents the rear of the buildings on Lot 
7 and 8, Block 7? A. Yes, sir. 

Q. Was that picture printed from the negative 
by yourself ? A. It was. 

Q. Without any change or alteration in the nega- 
tive? AN Me 

Mr. GRAHAM.—We offer it in evidence. 

It is admitted, without objection, marked De- 
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(Testimony of H. A. Ives.) 
fendants’ Exhibit Two, is attached hereto and made 
a part hereof. 

Mr. GRAHAM.—That is all. [182—143] 


Cross-examination. 
(By Mr. DONOHOE.) 

Q. Mr. Ives, what is this white streak shown in 
the alleyway, on Defendants’ Exhibit One? 

A. That is the sidewalk line from the outside of 
the building at the rear, showing entirely through 
the building. 

Q. Then that white streak as shown in the alley- 
way extends through the Burkhart Alley from the 
rear end of the buildings on Lots 7 and 8? 

ay ES 

Q. From what position was that picture taken? 

A. Directly in front of the building on the other 
sidewalk, the opposite sidewalk. 

(. The opposite sidewalk—from acrossed the 
street? A. Yes, sir. 

Q. What time of the day was that taken? 

A. It was just about 2:30 in the afternoon. 

Q. It was 100 feet from the westerly end of the 
snow as shown on this picture, Defendants’ Hix- 
hibit One—from there up to the sidewalk of First 
Street ? A. I don’t know the exact distance. 

Q. This snow stops, the snow shown in the alley- 
way, stops at the intersection of the Burkhart Alley 
with the regular alley running north and south? 

A. Yes. 

@. Calling your attention to Defendants’ Exhibit 
Two, I will ask you to state if the show window 
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(Testimony of H. A. Ives.) 
shown in this picture is the window on the west side 
of First Avenue? A. Yes, sir. | 

Q. And it is acrossed the street from the westerly 
terminal of Burkhart Alley? A. It is. 

Witness excused. [183—144] 

Mr. MEDLEY.—Defendant offers in evidence 
Defendants’ Exhibit No. Three, a diagram which 
Mr. Donohoe has been given a blue-print of and 
which he says he will not object to, for the purpose 
of showing the side entrance into buildings on Lots 
7 and 8 on Block 7; it was made by Mr. Hesse. 

Mr. DONOHOE.—We have no objection to it be- 
ing introduced for the purpose stated by counsel. 

The diagram is admitted in evidence, marked De- 
fendants’ Exhibit 3; is attached hereto and made a 
part hereof. 

Mr. MEDLEY.—I now desire to introduce in evi- 
dence certain maps—they are copies of public 
records certified by the custodian of the records, 
the United States Commissioner for this district; 
I introduce them under that section of the statute 
which makes a certified copy of a public record ad- 
missible in evidence. I first offer original plat of 
the town of Cordova, filed on the 22d day of May, 
1908, and certified to by R. H. L. Noaks, U. S. Com- 
missioner for this precinct. 

Mr. DONOHOE.—No objection. 

The plat is adinitted in evidence, marked Defend- 
ants’ Hixhibit #4; is attached hereto and made a 
part hereof. : 

Mr. MEDLEY.—TI next offer a map of Cordova, 
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filed for record August 31, 1911, certified by the 
w. S. Commissioner for this precinct; on the map 
is this notation: This map is amendatory of and 
supplemental to the original plat of the town of 
Cordova, recorded in the office of the Recorder for 
the Cordova precinct, at page 10, Book One, of 
Plats. 

Mr. DONOHOEK.—We object to the introduction 
of this map in evidence on the ground that while it 
may be of record, there is no evidence of the au- 
thority under which it was made and that it repre- 
sents an actual survey. The purpose of the objec- 
tion is this: The map [184—145] just admitted 
in evidence as Exhibit #4 was the map made of 
the town of Cordova in May, 1908. This present 
map, the one now offered, takes in a larger territory 
of land than that map and is a redrawing of that 
map. If counsel is willing to stipulate that Block 
7 as shown on this map is shown as it existed in 
May, 1908, I have no objection to the map, but if it 
does. not, it is a recopy of that 1908 map and not 
made from a survey. 

The COURT.—Do you agree to the stipulation 
suggested ? 

Mr. MEDLEY.—No, we offer the map under the 
statute, as a certified copy of the public record. 

The COURT.—What is the purpose of the offer? 

Mr. MEDLEY.—It is twofold. The map pur- 
ports to show on its face the streets and alleys of 
Cordova at the time of its being made up and a 
stipulation I have here and which I intend to in- 
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troduce has reference to that map, because it re- 
fers to deeds according to the plat of the ‘town of 
Cordova, filed and recorded in Book One of Plats, 
at page 11, and it supplements and completes this 
stipulation. The deseription in these deeds, which 
it is stipulated shall be admitted, cannot be under- 
stood unless we file the map to show what it refers 
to. 

Mr. DONOHOE.—I will state to the Court, when 
that first map was filed, it was filed for the purpose 
as shown on its face to prepare streets and alleys 
for dedication. When the second map was -filed 
there was then a city government in the town, be- 
fore the dedication was made by Mr. Hazelet, trus- 
tee. The intervening time, between the time of the 
filing of those two maps, the town had established 
itself as a legal entity and corporation. 

The COURT.—Is there an attempt to show by 
this map which is now offered that on August 31, 
1911, there was no opening through there? [185— 
146] 

Mr. MEDLEY.—No, we admit that opening was 
there—we couldn’t attempt to deny that. 

The COURT.—I don’t see that it makes any par- 
ticular difference—it may be admitted on the state- 
ment of counsel as Defendants’ Exhibit #5. 

To which ruling of the Court counsel for plain- 
tiffs is allowed an exception. 

The map is admitted in evidence, marked De- 
fendants’ Exhibit No. 5; is attached hereto and 
made a part hereof. 
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Mr. MEDLEY.—I now offer this stipulation 
dated December 8, 1919. 
' The stipulation is admitted in evidence, without 
objection, marked Defendants’ Exhibit No. 6, and 
reads as follows: 


Defendants’ Exhibit No. 6. 


In the District Court for the Territory of Alaska, 
Third Division. 


No. C-173. 


A. Kk. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


STIPULATION. 

It is hereby stipulated and agreed by and be- 
tween plaintiffs and defendants, by Messrs. Dono- 
hoe & Dimond, attorneys for plaintiffs, and by Hd- 
ward EI. Medley, Esq., and B. O. Graham, Esq., at- 
torneys for defendants, that the following described 
conveyances of, and instruments affecting the title 
to, part or all, as the case may be, of the lots in 
Block Seven (7) of the town of Cordova, Alaska, 
which are referred to in the pleadings in the above- 
entitled cause, were made by the respective parties 
hereinafter named as grantors to the respective 
grantees hereinafter named, on the respective dates 


vs. A. E. Lathrop and Alice Johnson. 209 


hereinafter specified, filed for record and recorded 
as and when hereinafter respectively specified and 
that such conveyances and other instruments 
[186—147] described the lot or lots in said block 
respectively affected thereby, in the manner herein- 
after stated, to wit: 

Warranty Deed, Copper River Railway Company 
to H. B. Burkhart, dated October 1st, 1908, filed 
for record December 8th, 1908, recorded in Book 2 
of Deeds at page 148. Description: Lot twenty-five 
(25) in Block number seven (7) of the Town of 
Cordova, according to the plat of the Town of Cor- 
dova recorded in Book 1 at page 10. 

Warranty Deed, H. B. Burkhart, to A. E. Burk- 
hart, dated December 3d, 1908, filed for record De- 
cember 8th, 1908, recorded in Book 2 of Deeds at 
page 150. Description: An undivided half interest 
in Lot twenty-five (25) in Block seven (7), as laid 
out and platted from United States Survey No. 449, 
which plat is recorded in the Cordova Recording 
Precinct or District. 

Warranty Deed, H. B. Burkhart to A. H. Barber, 
dated December 3d, 1908, filed for record June 29th, 
1909, recorded in Book 3 of Deeds at page 93. De- 
scription: On undivided one-half interest in lot 
twenty-five (25) in block seven (7) as laid out and 
platted from United States Survey No. 449. 

Mortgage, A. H. Barber and wife to 8S. Blum & 
Company, dated December 18th, 1909, filed for 
record December 13th, 1909, recorded in Book 1 of 
Mortgages at page 178. Description: An undi- 
vided one-half interest in Lots eight (8) and 
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twenty-five (25) im Block number seven (7) of the 
Town of Cordova, according to the plat of the Town 
of Cordova recorded in Book 1 at page 10. 

Mortgage, H. B. Burkhart to A. E. Burkhart, 
dated June 28th, 1910, filed for record June 28th, 
1910, recorded in Book 1 of Mortgages at page 209. 
Description: An undivided one-half interest in Lots 
eight (8) and twenty-five (25) in Block number 
seven (7) as the same appears on the recorded offi- 
cial plat of said town. 

Deed, Abraham H. Barber and wife to Robert 
Ashland, dated October 16th, 1918, filed for record 
May 29th, 1914, recorded in Book 2 of General Rec- 
ords at page 68. Description: Lots eight (8) and 
twenty-five (25) in Block number seven (7) in the 
Town of Cordova as laid out and platted from 
United States Survey No. 449. 

Quitclaim deed, Robert Ashland to Maud Ash- 
land, dated August 31st, 1914, filed for record Sep- 
tember 5th, 1914, recorded in Book 2 of General 
Records at page 94. Description: Undivided one- 
half interest in Lot twenty-five (25) in Block seven 
(7). All these lots of the Town of Cordova, as laid 
out and platted from United States Survey No. 449. 
[187—148] 

Warranty deed, H. B. Burkhart and wife to 
Robert Ashland, dated July Ist, 1917, filed for rec- 
ord August 7th, 1917, recorded in Book 3 of Gen- 
eral Records at page 287. Description: Undivided 
one-half interest in lots eight (8) and twenty-five 
(25) in Block number seven (7), as laid out and 
platted from United States Survey No. 449, which 
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is recorded in Cordova Recording District, Alaska. 

Quitclaim deed, Robert Ashland to Maud Ash- 
land, dated January 16th, 1919, filed for record 
February 1st, 1919, recorded in Book 4 of General 
Records at page 250. Description: All interest in 
lot twenty-five (25) in Block number seven (7) of 
the Town of Cordova, Alaska, as laid out and 
platted from United States Survey No. 449, which 
plat is recorded in Cordova Recording Precinct, 
Territory of Alaska. 

Land Contract, George C. Hazelet, Trustee, to 
Robert Ashland, dated June 12th, 1908, filed for rec- 
ord June 12th, 1908, recorded in Book 1 of Deeds 
at page 330. Description: Lot seven (7) in Block 
number seven (7), according to the plat of the 'Town 
of Cordova, recorded in Book 1 at page 10. 

Warranty Deed, George C. Hazelet, Trustee, to 
Robert Ashland, dated June 16th, 1909, filed for 
record September 25th, 1909, recorded in Book 4 
of Deeds at page 65. Description: Lot seven (7) 
in Block number seven (7), United States Survey 
No. 449, of records of Cordova Recording Precinct, 
Alaska. 

Warrant Deed, Robert Ashland to Maud Ash- 
land, dated September 16th, 1909, filed for record 
September 25th, 1909, recorded in Book 4 of Deeds 
at page 69. Description: Lot seven (7) in Block 
number seven (7), within the Cordova Recording 
Precinct and being part of the United States Sur- 
vey No. 449. 

Deed, Robert Ashland to Maud Ashland, dated 
March 4th, 1909, filed for record March 4th, 1909, 
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recorded in Book 3 of Deeds at page 30. Descrip- 
tion: Lot Seven (7) of Block number seven (7) 
of the Townsite of Cordova. 

Mortgage, Robert Ashland and wife to S. Blum 
& Company, dated November Ist, 1910, filed for rec- 
cord November 12th, 1910, recorded in Book 1 of 
Mortgages at page 219. Description: Lot seven 
(7) of Block number seven (7) and Lot nine (9) 
of Block number eighteen (18), according to the 
plat of the Town of Cordova, recorded in Book 1 at 
page 10. 

Warrant Deed, Maud Ashland and husband to 
David A. McDonald and John Reidy, dated Novem- 
ber 15th, 1910, filed for record January 2nd, 1911, 
recorded in Book 4 of Deeds at page 149. Deserip- 
tion: Lot seven (7) in Block number seven (7) of 
the town and plat of Cordova, Alaska, and being 
part of the United States Survey 449. 

Mortgage, David A. MeDonald and John Reidy 
to Maud Ashland, dated December 31st, 1910, filed 
for record January 2nd, 1911, recorded in Book 1 
of Mortgages at page 229. Description: Lot seven 
(7) in Block number seven (7) of the Town and 
plat of Cordova, Alaska, being a part of United 
States Survey No. 449. [188—149] 

Warranty Deed, David A. McDonald to H. A. 
Slater and H. I. O’Neill, dated March 9th, 1918, 
filed for record October 3d, 1913, recorded in Book 1 
of General Records at page 363. Description: Lot 
seven (7) in Block number seven (7), an undivided 
one-half interest, as shown upon the official plat 
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in the records thereof in the Recorder’s office of the 
Precinct of Cordova, District of Alaska. 

Land Contract, George C. Hazelet, Trustee to 
A. E. Burkhart, dated June 4th, 1908, filed for rec- 
ord June 4th, 1908, recorded in Book 1 of Deeds 
at page 310. Description: Lot eight (8) in Block 
number seven (7) as shown upon the official plat 
in the records thereof in the Recorder’s office of 
the Town of Cordova, recorded in Book 1 at page 10. 

Warranty Deed, George C. Hazelet, Trustee, to 
A. KH. Burkhart, dated July 12th, 1909, filed for rec- 
ord September 20th, 1909, recorded in Book 4 of 
Deeds at page 63. Description: Lot eight (8) in 
Block number seven (7), according to the plat of the 
Town of Cordova, recorded in Book 1 at page 10. 

Warranty Deed, A. E. Burkhart to A. H. Barber, 
dated December 3d, 1908, filed for record June 29th, 
1909, recorded in Book 3 of Deeds at page 95. De- 
scription: Undivided one-half interest in Lot eight 
(8) in Block number seven (7), of the new Town 
of Cordova as laid out and platted from United 
States Survey No. 449, which is recorded in Cordova 
Recording District, Alaska. 

Mortgage, A. H. Barber and wife to 8. Blum & 
Company, dated December 13th, 1909, filed for ree- 
ord December 13th, 1909, recorded in Book 1 of 
Mortgages at page 178. Description: Undivided 
one-half interest in Lots eight (8) and twenty-five 
(25), in Block number seven (7), according to the 
plat of the Town of Cordova, recorded in Book 1 
at page 10. 

Mortgage, H. B. Burkhart and A. E. Burkhart 
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to S. Blum & Company, dated June 28th, 1910, filed 
for record June 28th, 1910, recorded in Book 1 of 
Mortgages at page 209. Description: Undivided 
one-half interest in Lots eight (8) and twenty-five 
(25), in Block number (7), as the same appears on 
the recorded official plat of said town. 

Deed, Abraham H. Barber and wife to Robert 
Ashland, dated October 16th, 1913, filed for record 
May 30th, 1914, recorded in Book 2 of General Rec- 
ords at page 68. Description: Lot eight (8) and 
twenty-five (25) in Block number seven (7), in the 
Town of Cordova, as laid out and platted from 
United States Survey No. 449. [189—150] 

Quitclaim Deed, Robert Ashland to Maud Ash- 
land, dated August 31st, 1914, filed for record Sep- 
tember 5th, 1914, recorded in Book 2 of General 
Records at page 94. Description: Lot eight (8) in 
Block number seven (7), an undivided one-half in- 
terest. All of these lots of the Town of Cordova, 
Territory of Alaska, as laid out and platted from 
the United States Survey No. 449. 

Warranty Deed, H. B. Burkhart and A. E. Burk- 
hart to Robert Ashland, dated July 1st, 1917, filed 
for record August 7th, 1917, recorded in Book 3 of 
General Records at page 287. Description: Lots 
eight (8) and twenty-five (25) in Block number 
seven (7), as laid out and platted from the United 
States Survey No. 449, which is recorded in Cordova 
Recording District, Alaska. 

Warranty Deed, Robert Ashland and wife to 
Bank of Alaska, dated June 6th, 1917, filed for 
record August 2d, 1918, recorded in Book 4 of Gen- 
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eral Records at page 144. Description: Lot eight 
(8) in block number eight (8) in the townsite of 
Cordova. 

Warranty Deed, Robert Ashland and wife to Bank 
of Alaska, dated September 25th, 1918, filed for 
record April 15th, 1919, recorded in Book 4 of Gen- 
eral Records at page 311. Description: Lot eight 
(8) in Block number seven (7) according to the 
plat of the Town of Cordova, recorded in Book 1 at 
page 10. 

Warranty Deed, John Reidy, H. A. Slater and 
H. I. O’Neill to the Reidy, Slater, O’Neill Company, 
Inc., dated October 3d, 1913, filed for record October 
4th, 1913, recorded in Book 1 of General Records 
at page 365. Description: Lot seven (7) in Block 
number seven (7), as shown upon the official plat 
thereof in the Recorder’s office of the Precinct of 
Cordova, Territory of Alaska. 

Warranty Deed, O’Neill & Slater Company, a cor- 
poration, to H. A. Slater, dated April 30th, 1917, 
filed for record April 30th, 1917, recorded in Book 
3 of General Records at page 203. Description: 
Lot seven (7) in Block number seven (7) according 
to the plat of the Town of Cordova, recorded in ° 
Book 1 at page 11. 

Land Contract, George C, Hazelet to M. Finkel- 
stein and J. Sapiro, dated June 9th, 1908, filed for 
record June 9th, 1908, recorded in Book 1 of Deeds 
at page 321. Description: Lot twenty-six (26) in 
Block number seven (7) according to the plat of 
the Town of Cordova, recorded in Book 1 at page 
10. [190—151] 
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Warranty Deed, George C. Hazelet, Trustee, to 
Carstens Packing Company, dated April 3d, 1909, 
filed for record April 4th, 1909, recorded in Book 3 
of Deeds at page 49. Description: Covered by 
United States Survey No. 449 and by patent from 
the United States Government for same, Lot twenty- 
six (26) in Block number seven (7) recorded at 
Book 1 at page 10 of the records of Cordova. 

It is further agreed that this stipulation may be 
offered and received in evidence in the above-en- 
titled cause as competent evidence of the making 
of the several conveyances and mortgages herein- 
before described, the dates thereof, the recording 
thereof, as and when specified, and the descriptions 
of property affected thereby. 

Dated at Cordova, Alaska, this 8th day of De- 
cember, A. D. 1919. 

DONOHOE & DIMOND, 
By ANTHONY J. DIMOND, 
Attorneys for Plaintiffs. 
B. O. GRAHAM, 
EDWARD F. MEDLEY, 
Attorneys for Defendants. 

Mr. MEDLEY.—In the matter of the deposition 
of defendants’ witness, Robert Ashland; through 
some error the deposition was not completed when 
originally taken and a stipulation was thereafter 
entered into to complete it. At this time the com- 
pleted original description has not been received by 
the Clerk of the Court, although I have received a 
letter from the attorneys at Vancouver, B. C., that 
it has been completed and mailed to the Clerk of 
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the Court at Cordova, Alaska, and enclosing me a 
copy; and it is now agreed between the attorneys 
that my copy shall be sufficient to be filed as the 
deposition itself. 

Mr. DONOHOE.—The plaintiff stipulates that 
the copy in the hands of counsel for the defendant 
may be considered as a completed answer to the 
deposition, provided, however, if the original [191 
—152] deposition reaches the Court before finish- 
ing with the case, it may be considered as the origi- 
nal deposition instead of the copy. We can go on 
with that until the original arrives here. 

Mr. MEDLEY.—I will now read the deposition 
of Mr. Robert Ashland, taken in pursuance to stipu- 
lation attached, as follows: 


In the District Court for the Territory of Alaska, 
Third Division. 


No. C—173. 


A. EK. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, 
Defendants. 


Stipulation Re Deposition of Robert Ashland. 

it is hereby stipulated and agreed by and between 
the parties, plaintiffs and defendants, in the above- 
entitled action, by and through their respective 
attorneys of record, that the deposition of ROBERT 
ASHLAND, a witness on behalf of the defendants, 
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may be taken upon written, direct and cross inter- 
rogatories to be propounded to said witness at the 
time of taking said deposition, by the officer before 
whom said deposition shall be taken; that said depo- 
sition may be taken before any person authorized 
under the laws of British Columbia to take depo- 
sitions, at such time and times as the person author- 
ized to take depositions may fix therefor, provided 
said deposition shall be taken as soon as possible 
and immediately mailed to the Clerk of the District 
Court, Cordova, Alaska, and in no event shall the 
deposition be taken later than October 18, 1919. 

It is further stipulated that said deposition when 
taken and reduced to writing and certified by said 
person authorized to take depositions and filed mm 
the court, may be read at the trial of the above-en- 
titled cause, or at any re-trial thereof, with the 
same force [192—153] and effect as if said wit- 
hess appeared at said trial in person and orally 
testified. 

It is further stipulated that each of the parties 
reserve all legal objections to the testimony given 
by said witness and all objections to the form of 
the interrogatory or cross-interrogatory and may 
interpose any and all legal objections to said testi- 
mony and to the competency, relevancy and mate- 
viality of any direct interrogatory or cross-inter- 
rogatory or any answer thereto at the time the said 
deposition is offered in evidence, whether said ob- 
jections appear from said deposition to have been 
made at the time of the taking of the same, or not. 

It is further stipulated and agreed that all objec- 
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tions as to the manner of certifying said deposition 
and transmitting same to the clerk of the court is 
hereby waived so long as it appears from said depo- 
sition and the certificate of the person authorized to 
take depositions attached thereto, that the witness 
was duly sworn before testifying and that the testi- 
mony contained in said deposition was given by 
said witness in accordance with this stipulation. 

Dated at Cordova, Alaska, this 7th day of Octo- 
ber, A. D. 1919. 

DONOHOE & DIMOND, 
By T. J. DONOHOE, 
Attorneys for Pltffs. 
EDWARD F. MEDLEY, 
B. O. GRAHAM, 
Attorneys for Defts. 

Mr. MEDLEY.—(Reading:) In conformity with 
the foregoing and annexed stipulation the following 
interrogatories are propounded by the defendants 
to Robert Ashland, one of the witnesses named in 
said stipulation: 


Deposition of Robert Ashland, for Defendants. 


Int. No. 1. State your name, age and residence. 

A. Robert Ashland. Age, 50. Residence, Mani- 
tobs Hotel, Vancouver, B. C. 

Int. No. 2. If you ever were a resident of the 
town of Cordova, [193—154] Alaska, state be- 
tween what years you lived there. 

\. Yes. Between 1908 and 1910. 1908, 1909 and 
1910—those three years. 

Int. No. 3. State whether or not you ever were 
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the owner of Lot seven in Block 7 of the town of 
Cordova, Alaska; and if your answer is in the 
affirmative, state when and from whom you pur- 
chased said lot. 

A. Yes. I bought it from the Cordova Townsite 
Company; Hazelet was the agent; about June or 
July, 1908. 

Int. No. +. State whether or not during the time 
you were the owner of said Lot 7 a building was 
erected on said lot, and if your answer is in the 
affirmative, state when said building was erected 
and by whom. 

A. July or August, 1908, by myself. 

Int. No. 5. State whether or not you know that 
a building was erected on Lot 8 of said Block 7, 
adjoining said Lot 7 on the south, and, if your an- 
Swer is in the affirmative state when and by whom 
the building on said Lot 8 was erected. 

A. Yes. By Henry Burkhart. 

Int No. 6. State whether or not the buildings 
erected on said Lots 7 and 8 were so constructed 
when erected, that the buildings on said lots joined 
at the dividing line between said lots. 

A. Second stories joined. 

Int. No. 7. If your answer to the preceding ques- 
tion is in the affirmative, state whether or not a 
hallway between the buildings on said Lots 7 and 8 
was left on the ground floor at the time said build- 
ings were erected. A. Yes. 

Int. No. 8. If you have stated that such a hallway 
was made when said buildings were erected, state 
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the approximate width and [194—155] height of 
said hallway, and how much each of said lots 7 
and 8 was occupied by said hallway. 

A. About 8 feet wide and about 12 feet high. 
About 4 feet of Lot 7 and 4 feet of Lot 8. 

Int. No. 9. State whether or not you know who 
the owners were of Lots 25 and 26 in said Block 7, 
at the time the buildings were erected on said lots 
Tand 8. For your guidance in answering this ques- 
tion, you are informed that Lot 26, Block 7, would 
be in the rear of Lot 7, Block 7, but facing on Sece- 
ond Avenue; said Lots 7 and 8 face on First Avenue 
of said town of Cordova. 

A. Lot 25 was owned by Henry Burkhart and Lot 
26 was owned by M. Finkelstein. 

Int. No. 10. If your answer to the preceding 
question is in the affirmative, state who was the 
owner of Lot 26, Block 7, and who was the owner 
of Lot 27, Block 7, at the time the buildings were 
erected on said Lots 7 and 8. 

A. The same owners. 

Int. No. 11. The plaintiffs in the above-entitled 
ease, in paragraph VI of their Amended Complaint, 
allege: 

“That in the summer of the year 1908 Lot 
No. Seven (7) in Block No. Seven (7) of the said 
Town of Cordova was owned by Robert Ash- 
land; Lot No. Eight (8) in Block No. Seven 
(7) was owned by A. E. Burkhart; Lot No. 
twenty-five (25) in Block No. seven (7) was 
owned by A. EH. Burkhart; Lot No. twenty-six 
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(26) in Block No. seven (7) was owned by 
M. Finkelstein; that at the said time the owners 
of said lots were about to erect buildings on 
their respective lots and they then and there 
orally agreed to open an alley eight feet wide 
from First Street to Second Street in said 
Town of Cordova, the centre of said alley run- 
ning along the dividing line between Lots No. 
7 and 8 and Lots No. 25 and 26 in Block 7 of 
the said Town of Cordova. That the then own- 
ers of Lot 7 and Lot 26 in Block 7 gave four 
feet of their said lots along the southerly side 
thereof ‘for said alley and the then owners of 
Lots 8 and 25 of said Block 7 gave four feet 
along the northerly side of their said lots for 
said alley. That said alley thereupon became 
known and ever since has been known and called 
Burkhart Alley. That shortly after said agree- 
ment the owners of the said four lots, heretofore 
described, erected buildings on their said respec- 
tive lots, the side walls of said buildings [195— 
156] being four feet from the side line of said 
lots, thus leaving a public way eight feet wide 
from First Street to Second Street; that when 
the said owners of said lots erected buildings 
on their respective lots, they made various and 
many entrances into said buildings from Burk- 
hart Alley and in all manner treated said Burk- 
hart Alley as a public highway. At the time 
said alley was opened up it was agreed between 
the owners of said four lots that the four foot 
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strip given by A. E. Burkhart for said alley 
along the northerly side of Lot 25, about 18 
inches thereof should be used for the walk fol- 
lowing the grade of the alley, and the remain- 
ing 21% feet should be used for higher walks 
not following the grade of the alley but on the 
levels of the floors of the buildings erected on 
said Lot 25 so that the occupants in the apart- 
ments of said buildings might conveniently 
reach the same from said alley.”’ 

State whether or not any conversation was had 
between the owners of said four lots, at or prior to 
the time said buildings were erected, concerning the 
manner in which said buildings should be econ- 
structed. A. Yes. | 

Int. No. 12. If in answering the last question 
vou have stated that there was any conversation be- 
tween the owners of said four lots, at or prior to the 
construction of said buildings, state who was present 
during such conversation when said conversation, as 
nearly as you can determine, and what was said by 
the owners, of said four lots concerning the manner 
im which said buildings should be erected. 

A. Well, I can’t remember exactly who was pres- 
eit. J know Henry Burkhart’s brother was present. 
Then Finkelstein, Henry Burkhart and myself had 
a conversation. ‘They were all present at the same 
time. Weagreed to build this hallway with the un- 
derstanding that if at any time any of us wanted to 
close up the hallway, we had a perfect right to do so. 

Int. No. 18. State whether or not at or prior to 
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the time said buildings were erected, there was ever 
any conversation between the owners of said four 
lots, relative to opening an alley eight feet wide 
from First Street to Second Street in said town of 
[196—157] Cordova, with the centre of said alley 
running along the dividing line between Lots 7 and 
8 and between Lots 25 and 26 in Block 7 of said 
town of Cordova, and if your answer is in the 
affirmative state what was said and by whom. 

A. This is answered by the answer to No. 12. 

Int. No. 14. State whether or not, at or prior to 
the time said buildings were erected, there was ever 
any conversation between the owners of said four 
lots, relative to the owners of Lot 7 and Lot 26, 1n said 
Block 7, giving four feet of their said lots along 
the southerly side thereof for such alley, or the 
then owners of Lots 8 and 25 in said Block giving 
four feet along the northerly side of their said lots 
for said alley, and if your answer is in the affirma- 
tive, state what was said and by whom, and who 
was present at the time. 

A. I have answered this already in Nos. 11 and 12. 

Int. No. 15. State whether or not, at or prior to 
the time said buildings were erected, there was ever 
any conversation between the owners of said four 
lots relative to A. E. Burkhart leaving about eigh- 
teen (18) inches of the northerly four feet of said 
Lot 25 to be used for a walk following the grade 
of said so-called alley, and the remaining two and 
one-half (214) feet of the northerly four feet of 
said Lot 25 being used for higher walks not follow- 
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ing the grade of said so-called alley, but on the levels 
of the floors of said building erected on said Lot 25 
to enable the occupants of the apartments of such 
building to reach the same from said so-called alley ; 
and, if your answer is in the affirmative, state what 
was said and by whom, and who was present at the 
time. 

A. Yes. Two anda half feet. Only one foot and 
a half was taken for the alley from Lot 25, in order. 
that if the other owners would close the alley there 
still would be access to the different [197—158]. 
entrances in the apartment house. 

Int. No. 16. State whether or not, at any time 
when you were the owner of said Lot 7, Block 7, 
there was ever any conversations between the own- 
ers of said four lots, or any of them, at which you 
were present, relative to making said so-called Burk- 
hart Alley a public highway, or a public alley, street. 
or thoroughfare; and if your answer is in the 
affirmative, state what was said, by whom, who was 
present at the time, and approximately at what time 
said conversation occurred. A. No; never. 

Int. No. 17. State whether or not, at the time you 
erected the building on said Lot 7, Block 7, you in- 
tended to dedicate the four feet of the southerly side 
of said lot to the public use as a highway. 

i No; never. 

Int. No.18. State whether or not, at the time you 
erected the building on said Lot 7, Block 7, you in- 
tended to retain control, dominion and possession 
of the southerly four feet of said lot. A. Yes. 
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Int. No. 19. State whether or not any conversa- 
tion was had between the then owners of said four 
lots at or prior to the time of the erection of the said 
buildings thereon, relative to the right of any or all 
of the owners of said four lots to close or otherwise 
prevent the use of their respective portion of said 
so-called alley. A. Yes. 

Int. No. 20. If you answered the last interrog- 
atory in the affirmative, state when such conversa- 
tion occurred, as near as you can determine the time, 
who was present, and what was said and by whom. 
{198—159 ] A. This is answered by No. 12. 

Int. No. 21. State whether the plank foot-walk 
crossing the regular alley running north and south 
through said block and which connects that part of 
the so-called Burkhart Alley, between said Lots 7 
and 8 and that part thereof between Lots 25 and 26, 
was constructed o1 maintained by the town of Cor- 
dova or by the owners of said lots. 

A. It was constructed and maintained by the own- 
ers of the said lots. 

(Direct examination closed.) 

Mr. DIMOND.—I will read the Cross-Interroga- 
tories. 

Cross-Int. No. 1. Do you at this time own Lot 7 
or 8 in Block 7 of the town of Cordova, Alaska, or 
any interests in said lots or either of them? 

A. No. 

Cross-Int. No. 2. State when you erected the 
building on Lot 7, Block 7, town of Cordova, Alaska. 

A. About July or August, 1908. 
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Cross-Int. No. 3. Commencing with the year 
1908, how long thereafter did you live and reside in 
said town of Cordova, and when did you last visit 
said town of Cordova? 

A. I resided in the town of Cordova from its start 
about July, 1908, until late in the fall of 1910. My 
last visit was in September of last year. I visited 
Cordova once or twice every year. 

Cross-Int. No. 4. It is a fact, is 1t not, that when 
you erected the building on Lot 7, Block 7, in 1908, 
you constructed the south wall of said building four 
feet north of the south line of said lot, thereby leav- 
ing four feet for an alleyway and when A. E. Burk- 
hart constructed the building on Lot 8, Block 7, he 
constructed the north wall of his building four feet 
south of the north line of Lot 8, thereby leaving four 
feet for an alleyway and [199—160] this made an 
eight foot alleyway between the buildings on Lot 7 
and the building on Lot 8, as high ag the second 
floor of said building ? i Ves: 

Cross-Int. No. 5. It is a fact, is it not, that when 
M. Finkelstein erected the building on Lot 26, Block 
7, he constructed the south wall of his building four 
feet north of the south line of said lot, thereby leav- 
ing four feet for an alleyway and when Burkhart and 
Barber erected the building on lot 25, in Block 
7, they constructed the north wall of this building 
four feet south of the north line of this lot, thereby 
leaving four feet for an alleyway, except as this 
four feet was occupied by a high walk along the 
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floor levels of this building? 

A. Yes; except two and a half feet of Lot 25. 

- Cross-Int. No. 6. It is a fact, is it not, that when 
the building on Lots 7 and 8 and on Lots 25 and 26 
in Block 7, were erected in the fall of 1908, there 
was an eight-foot alleyway, excepting that part oc- 
cupied by the high walk along the building on Lot 
25, from First Street to Second Street, through and 
over which the general public traveled every day? 

A. Yes; anybody could travel through there, with 

our permission, of course. We could close it up at 
any time. 
. Cross-Int. No. 7. It is a fact, is it not, that when 
this alleyway was first opened up for the public to 
travel back and forth, the high walk along the build- 
ing on Lot 25 had been erected and that this alley- 
way was in the same condition as to width when you 
were last in Cordova as it was when it was first 
opened in 1908? A. Yes. 

Mr. DIMOND.—The answers to the remaining 
cross-interrogatories, as [200—161] shown by copy 
furnished by counsel, are as follows: 

Cross-Int. No. 8. It is a fact, is it not, that from 
the time Burkhart Alley was first opened up until 
the time you left Cordova, the general public trav- 
eled through and over it continuously without per- 
mission from anyone and without anv hindrance 
or objection being made by anyone? 

A. The answer is the same as No. 6. Anvbody 
could travel through there with our permission, of 
course, but it could be closed up at any time. 


vs. A. E. Lathrop and Alice Johnson. 229 


(Deposition of Robert Ashland.) 

Cross-Int. No. 9. It is a fact, is it not, that during 
the time you were the owner of any of the property 
bordering on Burkhart Alley you did not do any act 
to prevent the general public from the free use of it 
as a public highway. If you answer that you did, 
state in detail what acts you did to so prevent it be- 
ing used as a public highway ? A. No. 

Cross-Int. No. 10. When you were negotiating 
with McDonald & Reidy for the sale of Lot 7, in the 
year 1910, and at a time when you were the owner 
of said Lot 7 of Block 7, did you not state to David 
McDonald that Burkhart Alley was a great ad- 
vantage to this property and that when the allev 
was first opened up it was agreed between the own- 
ers of the four lots bordering on the alley that it 
could not be closed, except with the consent of all 
the owners of said four lots or make a statement to 
him in words to this effect? A. No. 

Cross-Int. No. 11. It is a fact, is it not, that in 
1908, it was agreed between the owners of the lots 
bordering on Burkhart Alley, that this alley could 
not be closed by any of the owners of these lots, ex- 
cept with the consent of all of said owners? [201— 
162] A. No. 

Cross-Int. No. 12. It is a fact, is it not, that 
When you commenced business in the building on 
Lot 7 and during all the time you were engaged in 
business there, you considered it an advantage to 
have Burkhart Alley open as a public highway and 
to have the public use it freely as a highway ? 

AN, VGOS 
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Cross-Int. No. 13. Was not Burkhart Alley 
opened up as a public highway in 1908 because you 
wanted to be on a street corner with your saloon 
business on Lot 7; Burkhart wanted to be on a cor- 
ner with his business on Lot 8 and Finkelstem 
wanted to be on a corner with his clothing business 
on Lot 26? A. Yes. 

(Signed) ROBERT ASHLAND. 

I hereby certify that on the 15th day of October, 
1919, Robert Ashland appeared before me at my 
office in the Winch Building, Vancouver, British 
Columbia, and first having been sworn by me to tell 
the truth, the whole truth and nothing but the truth, 
made answer to the interrogatories and cross- 
interrogatories propounded to him by the defendants 
and plaintiffs respectively; that his answers to the 
same were taken down in shorthand, and having 
been transcribed into longhand they were on the 
17th day of October, 1919, read over and signed by 
him as corrected. 

IN WITNESS WHEREOFH I have hereunto at- 
tached my hand and seal of office this 17th day of 
October, 1919. 


[ Notarial Seal] W. J. BAIRD, 
A Notary Public in and for the Province of British 
Columbia. 


Mv Commission is indeterminate in time. 

I hereby certify that on the 25th day of Novem- 
ber, 1919, Robert Ashland appeared before me at 
my office in the Winch Building, Vancouver, British 
Columbia, and first having been sworn by me to tell 
the truth, the whole truth and nothing but the truth, 
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made answer to [202—163] the cross-interroga- 
tories propounded to him by the plaintiffs and con- 
tained in the stipulation of the 7th day of October, 
1919, and by inadvertence unanswered on his pre- 
vious appearance before me on the 15th day of Octo- 
ber, 1919; that his answers to the same were taken 
down in shorthand and having been transcribed into 
longhand they were on the said 25th day of Novem- 
ber, 1919, read over and signed by him as correct. 

IN WITNESS WHEREOF I have hereunto at- 
tached my hand and seal of office this 25th day of 
November, 1919. 

W. J. BAIRD, 
Notary Public. 

Mr. MEDLEY.—We will file this copy to supple- 
ment the original. 

The COURT.—Very well. 

Mr. MEDLEY.—We will call Mr. Slater. [203— 
164] 


Testimony of H. A. Slater, in His Own Behalf. 


H. A. SLATER, one of the defendants, called and 
Sworn as a witness in his own behalf, testified as 
follows: 

Direct Examination. 
(By Mr. MEDLEY.) 

Q. State your name and residence. 

A. Henry A. Slater; Cordova, Alaska. 

Q. You are one of the defendants in this case ? 

A. Yes, sir. 

Q. You are the owner of Lot 7, Block 7, in the 
town of Cordova? A. Yes, sir. 
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Q. Have you served on the Common Council of 
the Town of Cordova? A. Yes, sir. 

Q. How many terms? A. I served five vears. 

Q. Do you know what years you served? 

A. I think 1912, 1913, 1914, 1915, 1916 and) 1917 

Q. Did you ever serve as Mayor? 

A. Two terms. 

Q. Did you ever hold any other official position in 
the town of Cordova? A. City Assessor. 

@. How many years did you act as City Assessor ? 

A. Three years—1917, °18 and 719. 

Q. Now, Mr. Slater, you of course are familiar 
with what is known as Burkhart Alley? 

An, Viesecin:, 

Q. Part of your residence on Lot 7, Block 7, and 
part of your building on Lot 7, Block 7, completely 
covers a portion of Burkhart Alley adjoining your 
lot or on your lot? AS ies! 

Q. Were you a regular attendant at meetings of 
the City Council [204—165] when you served 
thereon ? A. Yes, sir. 

Q. During the five terms that you served as city 
councilman, did the Council ever consider and treat 
Burkhart Alley as a public highway ? 

Mr. DONOHOE.—We object as a conclusion. 
Let him state what the Council did do with refer- 
ence to Burkhart Alley. 

The COURT.—He may state what was done. 

Q@. Was anything ever done in that respect to 
your knowledge by the City Council ? 

A. No, sir. 
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Q. Referring to your duties as City Assessor, will 
you tell the Court what they were? 

A. I assessed the values in the Town—real estate 
and improvements and personal property. 

Q. Calling your attention to Lot 8 in Block 7, 
owned now, I believe, by the Bank of Alaska—while 
you were city assessor did you assess the full width 
of that lot as shown by the plat? A. I did. 

Q. The full 25 feet? A. Yes, sir. 

Mr. DONOHOE.—We object as leading. 

Q. State whether or not you did assess the full 
width of that lot. 

A. I did assess those lots the same as other lots in 
the town. 

Q. State whether or not in fixing the assessment 
on Lot 8 in Block 7 and on Lot 7 in Block 7 you 
considered their width as 25 feet? 

Mr. DONOHOE.—We object to what he consid- 
ered. He has told what he did—he assessed the 
lots. We object as calling for a conclusion of the 
witness. 

The COURT.—You are asking how he arrived at 
the assessment? [205—166] 

Mr. MEDLEY.—I will put the question again. 

Q. State whether or not in setting the value on 
Lot 7 in Block 7 when you were acting as assessor, 
you based your assessment, your estimate of the 
value, on the lot as a 25 foot lot? 

A. I did; yes, six. 

Q. Now, state whether or not, Mr. Slater, while 
you acted as assessor in estimating the value of Lot 
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25 and Lot 26 in Block 7, you based your estimate 
of the value on 25 ft. lots? Ae decide 

Q. State whether or not you were the owner of 
Lot 7 in Block 7 duving the times you made the 
assessment ? A. I was; yes. 

Q. Now, Mr. Slater, I wish you would tell what 
you did when you went to the City Council about 
closing this lot—what you said to the Council? 

A. Well, I was figuring on building on the lot— 

The COURT.—Fix the time. 

Mr. MEDLEY.—It is the time referred to by Mr. 
Lathrop as this year. 

Mr. DONOHOE.—I move the witness be in- 
structed in answering to relate what he did or what 
he said or what the members of the Council said at 
this meeting. 

The COURT.—Tell what was said, and what was 
done—not any conclusion. 

Q. What was said by you and what was said by 
the members of the Council? 

A. I was figuring on building on that lot— 

Mr. DONOHOE.—We move to strike that. 

@. Tell what you did. 

A. I appeared before the Council—I came before 
the Council and told them that I expected to use 
that alley, not that I thought [206—167] they had 
any right— 

Q®. Tell what you said. 

A. I came up before the Council! and told them I 
expected to use the alley and asked them if there 
was any objection, not because I thought they had 
any right— 
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Mr. DONOHOE.—We object to that. 

Mr. GRAHAM.—I think he may explain why 
he did that. 

The COURT.—He may state what he said to the 
Council and what was said to him. 

Q. What did the Council say? 

A. The Council told me that they had no objec- 
tion to my using the alley—that is, a majority of the 
Council. 

Q. Told you to go ahead and use it? 

A. They did. 

Did any member of the Council object ? 

One. 

Which one? A. Mr. Lathrop. 

Is he one of the plaintiffs in this suit? 

He is. 

. What did he say about it? 

. He said that if the Burkhart Alley was closed, 
they would take up the crossing and he would 
be damaged. 

(). State whether or not he said this— 

Mr. DONOHOE.—We object to that—let him 
state what he said. 

Q. Did My. Lathrop have any objection to closing 
the alley, if the crossing was not disturbed ? 

Mr. DONOHOE.—We object on the ground that 
it is leading—let the witness state what Mr. Lathrop 
said. 


> OP OOPS 


The COURT.—State as near as you can what was 
said and done by the Couneil? [207—168] 
A. Mr. Lathrop said at the meeting that he ob- 
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jected to the alley being closed because they would 
take the crossing up if the alley was closed and it 
would damage his property. 

Q. It would result in the taking out of the cross- 
ing? 

A. It would result in the taking out of the cross- 
ing; yes, sir. 
. What crossing did he refer to? 
. The one leading from the Burkhart Alley. 
. On what street ? A. First Avenue. 
. Were you on the City Council in 1914? 
Yes. 
. The plaintiff has read in evidence here certain 
extracts from minutes of the City Council referring 
to moving or placing of fire hydrants at each end 
of the alley in the middle of Block 7—do you re- 
member such action by the City Council? 

A. Yes, sir, I do. 

@. What was the reason the City Council desired 
to place the fire hydrants at such places? 

A. It was in the middle of the block. That was 
a long block between B and C and they thought for 
fire protection they should have hydrants there, one 
on First and one on Second Avenue. 

(). Mr. Slater, state whether or not you ever ob- 
jected to any person using that alley? 

oo No, sity ledidivor 

Q. Did you ever have any knowledge of anybody 
representing the City, or did anybody representing 
the city ever inform you that that alley was claimed 
as a public highway? Ane G: 


OrOOre 
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Q. State whether or not you ever had any knowl- 
edge of the fact that [208—169] the public, in 
using the alley, was creating a public highway. 

Mr. DONOHOE.—We object to that as incom- 
petent, irrelevant and immaterial. 

Objection sustained; defendants allowed an excep- 
tion. 

Q. State whether or not you ever intended by 
allowing the public to use the alley to dedicate the 
road to the public. 

Mr. DONOHOE.—We object as to what he in- 
tended as incompetent and irrelevant—what he did 
is the question. 

Objection sustained ; defendants allowed an excep- 
tion. 

Q. While you were the owner of Lot 7 in Block 7 
did anybody ever insist to you that they had a right 
to use the alley? A. No. 

Q. State whether the public using the ane ever 
inconvenienced you in the use of your property. 

A. No, sir. 

Q. State whether or not you know who paid for 
the lights in the alley. 

A. No, I couldn’t say who paid for the lights in 
the alley. 

The COURT.—Go back to the question I sus- 
tained the objection to—while it would not be con- 
trolling in the case, I think that question is com- 
petent after all. He may have intended to dedicate 
it and may not—in the form the question is put, 1 
think it is competent. 

(Question read as follows:) 
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Q. State whether or not you ever intended by 
allowing the public to use the alley to dedicate the 
road to the public. A. No, I did not. 

The COURT.—I take it that acts are really con- 
trolling; however, in the form the question is put, I 
believe it is competent. 

Q. Mr. Slater, state whether or not while you 
had charge and owned [209—170] that bloeck— 
that lot, not block—the city ever repaired the side- 
walk on First Street in front of the alley? 

A. No, sir. 

Q. Who repaired it? AS chide 

(. You repaired the sidewalk in front of the alley 
the same as you did the sidewalk in front of the 
drugstore? Ae SUG, SIRE, 

Q. Do you know who repaired the sidewalk in 
front of Lot 8? A. Mr. Burkhart. 

Q. State from your experience as a councilman 
whether the City repairs those parts of the sidewalk 
where the public alley running north and south 
through the centre of the block crosses the sidewalks 
through the main streets. 

A. Yes, sir, they do. 

Q. The city repairs them? A. Yes, sir. 

Q. Now, Mr. Slater, what would you say as to the 
extent of the travel through Burkhart Alley as com- 
pared with the travel on B & C Streets? 

A. I can’t make any comparison; I have heard 
people make it, but I can’t draw any conclusion, but 
E think when the postoffice was on Second Avenue 
there was a great deal of travel through the alley, 
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but at the present time I don’t think there is much 
travel through it. 

Q. When the postoffice was in the Ostrander 
Building would you say the travel through the alley 
was about the same as B or C Streets or more or 
less? 

A. I don’t think it would be more—it may be 
less; I think it would be less—I couldn’t say; J 
don’t know. [210—171] 

Q. You testified that as assessor you assessed the 
four lots described in this complaint as 25 ft. lots? 

A. Yes. 

Q. State whether or not you as the owner of Lot 7 
in Block 7 paid taxes on the assessment as made by 
vou? A. I did. 

@. Do you know the width of the alleys in the 
town of Cordova? A. No, I do not. 

@. Are they wider or narrower than the Burkhart 
Alley ? 

A. They are wider than the Burkhart Alley—the 
alleys of the town must be about 20 feet. 

The COURT.—That is shown by the plat. 

Mr. MEDLEY.—That’s all. 


Cross-examination. 

(By Mr. DONOHOE.) 

Q. What was the first year that you served as 
councilman ? A. I think it was 1912. 

Q. And then did you serve each Succeeding year 
for five years? A. Yes, sir. 

@. And then you served up until the spring of 
4917? A. Yes. 
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Q. I understood you to say that during all the 
time you were on that council you had no knowledge 
of the councilmen exercising any supervision over 
or doing anything connected with the Burkhart 
Alley ? 

Mr. MEDLEY.—He didn’t say that. 

Mr. DONOHOE.—I will change that— 

Q. Did the Council while you were on it do any- 
thing with relation to Burkhart Alley, such as 
ordering lights for it or sidewalks repaired or 
placing hydants opposite it, or lamp-posts opposite 
(211—172] it, or anything of that sort? 

A. When I was on the Council? 

Q. Yes. 

A. I don’t know anything about the lights—I 
remember about the hydrants, though. 

@. You remember the placing of hydrants? 

A. Yes, sir. 

Q. I believe you said those hydrants were placed 
in the middle of the block, of Block 7? 

A. Yes, about in the middle of 7. 

Q. You said in the middle? A. I think so. 

Q. You know that the middle of the block would 
be 25 feet further south than they are placed? 

A. They are placed at the dividing line between 
7 and 8. 

Q. It should be the dividing line between 8 and 
92 A. You may be right. 

Q. You don’t know as a matter of fact that those 
hydrants were placed where they were placed 
particularly to be opposite the entrance to Burk- 
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hart Alley, so in case of fire you could work the 
hose through Burkhart Alley? 

Mr. MEDLEY.—We object to that is incom- 
petent, irrelevant and immaterial. 

Objection overruled; defendants allowed an ex- 
ception. 

A. It may have been. 

Q. Now, do you recall during the time that you 
were on the Council of the lamp-post on Second 
Street being moved south about 52 feet in order 
to be opposite Burkhart Alley and light the alley? 

A. I do. 

Q. You remember that being done by the Coun- 
cil? = [212—173] A. Yes. 

Q. You attended the Council meetings regularly, 
did you? A. Yes. 

Q. Do you recall, at this time, Mr. O’Neill, on 
May 18, 1914, then a partner with you in the own- 
ership of Lot 7, appearing before the Council and 
asking that a light be placed in Burkhart Alley? 

A. I don’t recall that to mind; no, sir. 

Q. If the record shows such thing, it is your 
opinion that it is true? 

fee yes, sir; J think it is truc, all right. 

Q. I will ask you, while you were a member of 
the Council in December, 1916, if you remember 
this matter coming before the Council. It is on 
page 437, Book One, of the minutes of the City 
Council of the Town of Cordova. It was reported 
that Burkhart Alley was in bad condition and it 
was decided the owners should be notified to have 
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it repaired? A. I don’t recall the incident. 

@. It is vour judgment, though, that it took 
place, if it appears on the records that way? 

ee Yes: 

Q. You heard the City Clerk read the extracts 
from the record yesterday ? Be SECS SIL. 

@. And you have no reason to believe that the 
records are in any way false? 

Mr. MEDLEY.—We object to that as not cross- 
examination. 

Mr. DONOHOE.—I will withdraw the ques- 
tion. 

Q. In regard to this assessment—it is a fact, is 
it not, that you assessed all lots as they appear 
upon the plat, without reference [213—174]_ to 
1eet? A. Yes, unless it is a fraction of a lot. 

Q. You say in 1917 vou were the assessor? 

A. Yes. 

@. You assessed vow lot 7 for $5,000, did you 
not? EAeeecs 

@. And you assessed lot 8 for $5,000? 

A. Yes. 

Q. You assessed the two lots adjoining 7, Num- 
bers 5 and 6, for $15,000, 50% higher than vour 
own—$7,500 a lot? A. Yes. 

@. And you assessed Mr. Hazelet’s lots, just 
below Lot 8, at a considerably higher figure than 
you assessed Lot 8? A. Lot T—ves. 

(). In the deeds you obtained to Lot 7 the de- 
scription was not by metes and bounds but by 
lots—it wasn’t by feet? A. No. 
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Q. And 7 and 8 have always been treated as far 
as you know as lots that appear upon that plat, 
without reference to the feet? A. Yes. 

Q. Now, Mr. Slater, during all the time that you 
were the owner of Lot 7 in Block 7, there was con- 
siderable public travel through that alley, was there 
not? ‘A. Yes, sir. 

Q. Did you ever do anything, up until last Sep- 
tember, when you put up the fence—previous to 
that, did you ever do anything to in any manner 
impede the public travel through that alley? 

A. I did not. 

Q. You never protested in any manner or made 
any objection to anybody traveling through? 
[214—175] A. No. 

Q. You never put up any sign at the First 
Street entrance that it was private property, at 
the entrance to the alley? A. No, sir. 

Q. There was not to your knowledge any sign 
in the alley saying it was private property ? 

A. Not to my knowledge. 

Q. Previous to appearing before the Council this 
fall, just previous to putting up the fence, you 
had individual talks with practically all the mem- 
bers of the Council and asked them individually 
if they had any objection? 

Mr. MEDLEY.—We object to that question, 
unless they are dealing with the Council officially. 

Objection sustained. 

Mr. DONOHOE.—I am not particular about the 
question. That is all. 
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(By Mr. MEDLEY.) 

(). Mr. Slater, as assessor, vou are familiar, nat- 
urally, with the real estate values in Cordova? 

A. Yes, 

@. What is the most valuable block in Cordova 
as to valuation? 

A. The highest assessed lot in town is the Alaska 
Hotel. 

Q. The block, not building ? A. Bleckw is 

@. That is the block in which the so-called Burk- 
hart Alley is located ? aN, VES, Sie. 

Q. State whether or not that fact had anything 
to do the placing of these hvdrants in Block 
7 as referred to in these Council meetings, at the 
end of Burkhart Alley. [215—176] 

A. Yes, it did have. Block 7 being the most 
valuable block in town, thev thought it needed 
more fire protection; therefore those hydrants were 
placed on First and Second Avenue. 

Q. Tell the Court why vou did not protest or ob- 
ject to people using the alley. 

A. I have no objection to people using my prop- 
erty when J am not using it. 

@. Did the public use of the alley inconvenience 
vou in any wav? ANG it didenon 

Q. If it had inconvenienced you, would vou have 
objected to the public travel? 

Mr. DONOHOE.—We object to that. 

Objection sustained; defendants allowed an ex- 
ception. 

Q. Mr. Donohoe has asked you a question as to 
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why you assessed his two lots at $15,000 and your 
own at $5,000? 

A. Because his is 50 feet with a good building 
on it. It is assessed at $15,000. If you go down 
further to 12, 13 and 11; those are 25 foot lots 
with 100 feet depth and are assessed at $7,500. 
The building Lots 7 and 8 are poor buildings; that 
is why the low value was placed on these lots, 
but the other lots, 25 feet, with buildings, on First 
Avenue are assessed at $7,500. 

(By Mr. GRAHAM.) 

Q. Mr. Donohoe has asked you whether or not 
you had a sign up, at the other end of this lot— 
IT will ask you whether or not it is customary in 
Cordova to put up signs on buildings, private 
property ? A. No. [216—177] 

(By Mr. MEDLEY.) 

Q. Do you know of any other alleys in Cordova, 
private allevs, similar to that Burkhart Alley? 

mI do. 

Q. Where is it? 

A. Between Lots 12 and 13, First Avenue. 

Q. In what block? A. Seven. 

Q. Where does the alley run from? 

A. Between the Model Restaurant and the City 
Bakery. 

@. From First Avenue through the alley run- 
ning north and south, the same as this alley, in 
this same block? ie \0CS ees. 

Q. Who owns the buildings, the lots where that 
alley is? A. Tom Davidson and myself. 


246 H, A. Slater and Bank of Alaska 


(Testimony of H. A. Slater.) 

Q. Is that alley covered over? A. Yes, sir. 

Q. Is it used by the public, by anybody that 
wants to use it—any objection ever made? 

A. No. 

Q. You consider that your own private prop- 
erty ? a, J GO. 

(By Mr. DONOHOE.) 

Q. Mr. Slater, how wide is that alley you have 
just testified to? A. Four feet. 

Q. You took the precaution to put a gate on 
each end? 

A. No, on one end—to keep the dogs out. 

@. There is a gate at this end? 

A. No. [217—178] 

(). There is no obstruction there at all? 

A. The door is off; it came off three years ago. 
There was a door there, but the door blew off two 
or three years ago. 

@. And you never put it back on? 

A. No, sir. 

@. Do you want to be understood as saying that 
that alley has ever been used like the Burkhart 
Alley ? 

A. No, it don’t go clear through the block, only 
back to the alley. 

Q. You know, as a matter of fact, do you not, 
Mr. Slater, that that alley is not used as a thor- 
oughfare for people going through at all? 

A. They can use it, and they do use it. 

Q. Where do they go? 

A. Back to the alley—people living back in the 
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cabins, back there, and in the Borden Building, 
they go back through there. 

Q. And do you think it has been generally 
traveled ? 

A. By people that go back through that way, 
‘ves. 

Q. But people that don’t live in the rear there, 
don’t go through it? A. No, not much. 

(By Mr. MEDLEY.) 
Q. What did you have a gate on the alley for? 
A. To keep the dogs out. 

(By Mr. DONOHOE.) 

Q. You had a gate there from the time you put 
up this building? A. No, I did not. 

@. You have one there now? A. Yes, sir. 

Q. And when were those buildings crected? 
[218—179 | 

A. I put that story, that second story, on the 
Restaurant building in 1910, I think. 

Q. Up to that time, there was no cover over this 
runway ? A. No. 

Q. Going back to the assessment on Lot 7 which 
you say is assessed 50% lower than my assessment 
on Lot 6—vou stated that I have a good building 
on it. Is it not a fact that vour Lot 7 has a 100 
foot building, 20 feet wide and 100 feet long, with 
two stories? A. Ves. 

Q. And my building is a building 50 feet wide, 
two stories, and 100 feet long? 

A. The difference between your building and 
mine is that mine brings in $100 per month for 
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the whole building—that is all the revenue it 
brings in. 

Q. Hew about 1917? 

A. It wasn’t bringing in quite that much. 

Q. Mine is only bringing in $200. 

A. There are very poor rooms upstairs—very 
dark and very poor. 

Witness excused. [219—180] 


Testimony of John J. Goodale, for Defendants. 


JOHN J. GOODALE, a witness called and 
sworn on behalf of the defendants, testified as fol- 
lows: 

Direct Examination. 
(By Mr. MEDLEY.) 

@. What is your name and residence? 

A. John J. Goodale; Cordova. 

Q. How long have you lived in Cordova? 

A. Since 1908, I guess; early spring of 1908. 

Q. Have you served on the Common Councii of 
the town of Cordova? A. Yes, sir. 

@. When? A. 1914, I think it was. 

@. You served one term? 

A. I served one term. 

Q. What committee did you serve as chairman 
of the year you were on the Council? 

A. I was chairman of the street committee and 
the police committee. 

Q. Did you ever hold any other official position 
in the town of Cordova? A. Yes, assessor. 

@. When was that? 
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A. I was the first assessor of the town. 

Q. 1911? peeves. 

q. You were the first assessor of the town? 

A. Yes. 

Q. You are familiar with what is known as 
Burkhart Alley? A. Yes, su. 

Q. Was that alley where it is now, at that time? 

A. Yes. 

Q. Was it in the same condition in 1911 when 
you were assessor? [220—181] A. Yes. 

Q. You proceeded to determine the values in 
1911? A. Yes. 

@. I call your attention to Lot 7 and Lot 8 in 
Block 7 and Lots 25 and 26 in Block 7; in deter- 
mining the values of those lots for the assessment, 
did you consider them as 25 foot lots? 

Pee yes, sir. 

Mr. DONOHOE.—We move to strike the an- 
swer as incompetent, irrelevant and immaterial, 
as to what he considered in making up his assess- 
ment. 

Motion denied; plaintiffs allowed an exception. 

Q. Do you remember what you assessed that 
property at? 

Mr. DONOHOE.—We object as not the best 
evidence. 

The COURT.—You may state if you know. 

fee cs, I do. 

Q. What did you assess it at? Lots 7 and 8 in 
Block 7? 

Mr. DONOHOE.—Same objection. 
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Objection overruled; plaintiffs except. 

A. The total assessment of the property— 

. Those two lots I mean, Lot 7 and 8, in Block 
7? A. It was $5,400, I think, for each. 

Q. In determining the value put on these lots, 
did you first figure the value of the real estate 
and then the value of the improvements ? 

Mr. DONOHOE.—We object to that as incom- 
petent, irrelevant and immaterial, and leading. 

Objection sustained as leading. 

Q. State whether or not in determining the 
value you put on lots for assessment— 

The COURT.—Ask him how he determined the 
value. How did you determine [221—182] the 
value of the property to be assessed, for instance, 
on Lot 7 in Block 7? 

A. The town had never been assessed and I 
started in—I took the Adams corner as the basis— 

@. Give me the number of those lots. 

The COURT.—He can determine how he arrived 
at the valuation of Lot 7 in Block 7. 

Q. Tell the Court how vou figured or determined 
the valuation vou put on Lot 7 and Lot 8 in 
Block 7. 

A. I put the valuation on the lots in that block 
at $3,000 for each lot excepting corners—there 
was different valuations in the corners. Each of 
the lots through the block was $3,000 on this side 
of the street. 

Q. And then you added whatever you thought 
the improvements were worth? 
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A. Yes, then I figured the improvements and 
made the total assessment that way. 

Q. Did you figure all the inside lots in Block 7 
as the same valuation ? 

A. On this side of the street I did, but on the 
other side— 

Q. That is a different block? 

A. Yes, that is a different block. There was dif- 
ferent values on Second Street, of course. 

Q. On First Street— 

peeOn Wirst Street all the same. 

Q. All inside lots were the same? 

A. Yes, sir. 

Q. Did you or did you not reduce the valuation 
of Lot 7 and Lot 8 and 25 and 26 in Block 7 be- 
cause of the Burkhart Alley? 

Mr. DONOHOE.—We object to that as leading 
and incompetent, irrelevant [222—183] and im- 
material. 

The COURT.—He may answer. 

me i did not. 

Q. During the term that you served as a mem- 
ber of the City Council, did the Couneil in any 
Manner consider the Burkhart Alley as a public 
alley ? 

A. I don’t know just what you mean by that. 
There was considerable travel through the alley, 
and it was used a great deal. 

Q. Did the Council consider that they had econ- 
trol] of the alley like other public alleys in the 
town of Cordova? A. Why, I don’t think so. 
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Mr. DONOHOE.—We object to that question, 
and move to strike answer. 

The COURT.—What he thinks may be stricken. 

Q. Do you know whether they did or not? 

A. They did not. 

Q. As chairman of the street committee during 
the vear you served on the Council, did you offi- 
cially treat Burkhart Alley as a public highway, 
a public alley, and under your control and do- 
minion as an officer of the town of Cordova? 

Mr. DONOHOE.—We object to that as incom- 
petent, irrelevant and immaterial. 

The COURT.—As to whether the Couneil con- 
sidered it a public alley or a private alley, I don’t 
see that it makes very much difference—I am dis- 
posed to Jet him answer the question, but it 1s so 
remote that it seems almost immaterial. He may 
state fully what he did as chairman of the street 
committee with reference to Burkhart Alley. 

Plaintiffs allowed an exception to the ruling. 

Q. Did you ever do anything during the year 
you were on the Council and chairman of the 
street committee toward Burkhart Alley as a 
public alley and if you say you did, state what 
you did? 

A. Well, I don’t remember that I did anything 
as chairman of the [223—184]_ street committee, 
but I think on one or two occasions I saw planks 
broken in the alleyway there and it was part of 
my duty as chairman of the police department to 
see there was no danger there by the public travel- 
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ing through and I notified the owners there to re- 
pair it, to protect anyone traveling through. 

Q. Who repaired and maintained that portion of 
the sidewalks in Cordova where the public alley 
through the blocks crossed the sidewalks to the 
main street? 

A. You mean the plank in the alley itself? 

Q. No; for instance, I refer to this Block 7; the 
publie alley runs north and south through the 
block; when it crosses the sidewalk on C Street or 
B Street,—there is a portion of the sidewalk that 
it crosses—who repairs and maintains that por- 
tion of the sidewalk? 

A. Why, the property owners; they maintain the 
sidewalk on the street, on Second Street or on 
Pirst Street. 

Q. The sidewalk in front of the buildings? 

A. Yes, the sidewalk in front of the buildings. 

Q. But the sidewalk in front of the public 
alley— A. I think the city. 

Q. Did the city maintain the sidewalk in front 
of Burkhart Alley on First and Second Street ? 

m™. Yes, they did. 

Q. Mr. Slater testified that he and Mr. Burk- 
hart— 

Mr. DONOHOE.—I object to counsel cross-ex- 
amining their own witness. 

The COURT.—He may answer. 

The WITNESS.—I think once or twice—there 
were some oceasions, planks put into the sidewalk 
almost anywhere that the city would pay for it— 
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if the owners neglected it and there was danger 
to [224—185] anyone, they would put it in. 

Q. You own any real estate in Cordova? 

A. I do. 

Q. State whether or not you are familiar with 
real estate values and rental values in Cordova? 

A. Yes, I think so. 

Q. Have you charge of any property in Cordova? 

A. Yes, sir. 

Q. Where is it located? 

A. I have the postoffice building, for instance, and 
some in the next block. 

Q.You are familiar with Mr. Lathrop’s building 
and its location? A. Yes. 

Q. Give your opinion whether Mr. Lathrop’s 
building will depreciate in value if Burkhart Alley 
is closed? 

A. Of course, that is something I can’t say, I 
don’t know. 

Q. You are not competent? 

A. I don’t feel competent—I don’t know from 
what angle it might be figured. 

Q. Give your opinion as to whether the Borden 
Building, which you have charge of, will depreciate 
in value by the closing of Burkhart Alley? 

A. I don’t know of any depreciation—I don’t 
know. 

Q. Is it your judgment that it will or will not? 

A. I don’t think it will. 

Q. Now, you use Burkhart Alley to go from First 
to Second Street? A. Quite frequently. 
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Q. Are you familiar with the fact that the public 
use it? A. Yes. 

Q. What is your opinion as to the extent of the 
travel through [225—186] Burkhart Alley as 
compared with the travel on B and C Streets? 

A. Well, it is considerably traveled through there 
—it may be as much traveled as it is on Second 
Street; of course, it wouldn’t compare with the 
travel on First Street. 

Q. I put it B and C Streets? 

A. I couldn’t say—there is considerable travel. 

Q. Do you think there is more travel through the 
alley than on B or C Streets or about the same? 

A. I should think probably about the same. 

Q. There was more when the postoffice was on 
Second Street? A. Yes. 

Q. There was read in evidence here yesterday by 
Mr. Robinson, the city clerk, an extract from the 
minutes of the Common Council as follows: Octo- 
ber 21, 1912. Notice was given that a street light 
was wanted in the alley at the intersection of 
Burkhart Way and at various other points. The 
matter was referred to the Committee on Light with 
authority to use their own judgment in ordering 
new lights. Do you remember where that light was 
put in in Burkhart Alley? 

A. Yes, sir, Just about in front of the alley, up 
here on Second Street. 

Q. This is at the intersection of Burkhart Alley 
and the other alley? 
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A. Yes, there was a light there—at the corner 
of the building there. 

Q. How was it arranged? Do you know where 
the light is now? 

A. Yes, I know about where it is. I remember 
the light that is on the corner of the Slater prop- 
erty—I think it was fastened to the buildings—I 
think it is either a piece of iron or pipe, I think 
pipe, fastened on to the building and jutting out 
and I think the wire ran through the pipe and con- 
nected with the light. [226—187]| 

@. On to the public alley? 

A. Yes, it was changed around. I don’t know 
whether it is exactly on the corner now or in the 
center. It was changed on account of the snow 
drifting from the roof. 

Q. The light is underneath the roof ? 

A. I don’t know whether it is on the side or in 
the center. 

@. Fastened to the building? A. Yes, sir. 

Q. You know it was not originally placed there? 
The light as originally placed was in the public 
alley? 

A. Yes, it was originally out in the public alley 
but the iron was fastened to the corner of the build- 
ing. 

(By Mr. DONOHOE.) 

Q. The light was put there for the purpose of 
lighting Burkhart Alley? 

A. I suppose that is what it was for, and some 
of the other alley coming along there. 
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Q. You don’t know of any other light maintained 
by the city in any of the alleys in the town of Cor- 
dova? 

A. I don’t know whether there is another at the 
other corner or not, I couldn’t say. 

Q. Do you know what the city paid for that 
light ? A. No, I do not. 

Q. You don’t know whether they paid for it or 
not? A. I don’t remember about that. 

Q. You remember this matter coming up before 
the council when you were there? 

A. I remember there was some talk about it, yes, 
—I don’t remember what they did, though. [227— 
188] 

Q. You were a member of the street committee, 
chairman ? A. Yes, sir. 

Q. Then you must have ordered that light put 
there ? 

A. No, that would be the chairman of the Light 
and Water Committee. 

Q. Now, in regard to the Borden property and no 
depreciation in value as you have testified—that 
building is occupied by the United States postoffice ? 

A. Yes. 

Q. It has no mereantile establishments in it at 
all? A. Not now; no. 

Q. And the income of that property is not de- 
pendent upon customers or people doing business 
there? 

A. Not at the present time; no. 

Witness excused. [228—189] 
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W. L. SMITH, a witness called and sworn in be- 
half of the defendants, testified as follows: 


Direct Examination. 

(By Mr. MEDLEY.) 
. What is your name and residence ? 
W. L. Smith; Cordova. 
How long have you lived in Cordova? 
. [ have been in Cordova since April 24, 1908. 
. You have lived here continuously since then? 
. Yes, here in Cordova. 
Have you ever served on the Common Council 
of the town of Cordova? A. I have; yes. 

(. How often? 

A. I think I was on three years. 

Q. What years were they? 

A. I think in 1914, 715 and 716, or ’17, which ever 
it is. 

Q. I think you ended in April, 1917? A. Yes. 

@. Were you at any time chairman of the street 
committee of the town of Cordova, while you served 
on the council ? A. For two years. 

@. What were your duties as chairman of the 
street committee ? 

A. To look after the streets and alleys. 

Q. Do you know where the so-called Burkhart 
Alley is in Cordova? A ice it. 

Q. Did you look after Burkhart Alley as chair- 
man of the street committee? 

A. No, the alley in between the buildings I had 
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eut down a time or two, there in the alley proper, 
not the Burkhart, no, but in the main alley in be- 
tween the two buildings. 

Q. Running north and south? [229—190] 

A. Yes, running north and south—I done some 
work on that; yes, sir. 


Cross-examination. 
(By Mr. DONOHOE.) 

Q. What was the work done on the alley for? 

A. Cutting the ice down on the street. They 
shoveled the ice off of the buildings on to the alley 
and I had to have it cut out and thrown on one side 
a time or two. 

Q. Where the Burkhart Alley crosses the regular 
alley ? A. Yes, sir. 

Q. Cut it down to make a passage back and forth 
through the Burkhart Alley ? 

A. No, through the main alley, north and south. 

@. Was there any foot travel between the regular 
alley ? 

A. Yes, some, but on account of teams I had to 
have it cut down. 

Q. You also cut it down where it interfered with 
the crossing of Burkhart Alley? 

A. I had it cut down in between the streets, not 
in between the buildings, no. 

Q. Where did vou have this ice cut out? 

A. There is a 14 foot alley runs north and south. 

Q. And this alley crosses the Burkhart Alley and 
the alley in between down there? A. Yes. 
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Q. You had that ice cut out? 

A. I had that ice cut out. 

Q. At the intersection of the Burkhart Alley and 
the regular alley? 

A. Well, it was the regular alley that I had the 
snow cut out of, the ice,—so teams could get 
through. 

Q. While you were on the council, do you remem- 
ber the council at any time notifying or ordering 
the chief of police to notify the [230—191] 
owners along Burkhart Alley to repair their side- 
walks? 

A. Why, not that I remember of—they might 
have done it too but I don’t remember exactly. 

Q. Do you know in 1914 of the City Council 
ordering hydrants to be placed opposite each end 
of the Burkhart Alley? 

A. Not that I remember—no, I don’t remember 
‘liste 

Q. To refresh your memory I read from the min- 
utes of July 6, 1914—June 6, 1914, not July—on 
page 332, Book One of the minutes of the Town 
Council, as follows: It was moved and_ seconded 
that the placing of hydrants on First and Second 
Streets opposite Burkhart Alley be referred to the 
Fire Committee with power to act. The motion 
prevailed. Do you remember that transaction? 

A. Why, it may have happened but I don’t re- 
member it—it is so long ago. 

@. Do you remember the council at any time hav- 
ing lights placed in Burkhart Alley? 
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A. I couldn’t say as to that. I remember some- 
thing about the lights but I don’t remember exactly 
whether they had them put in the Burkhart Alley 
or not. 

Q. Do you remember the lamp-post being changed 
on Second Street from the position it occupied 
about 50 feet north of Burkhart Alley to a position 
opposite Burkhart Alley? 

A. I remember something about that lamp-post; 
yes. 

Q. Why was it placed there? 

Mr. GRAHAM.—We object as not proper cross- 
examination and it doesn’t appear that Mr. Smith 
was on the council that year. 

The COURT.—It is not cross-examination; ob- 
jection sustained. 

Q. You were on the council in November, 1916? 

A. Yes, sir. [231—192] 

Q. Reading to you, under date of November 6, 
1916, which appears on page 437 in Book One of the 
minutes of the City Council of the town of Cor- 
rova, as follows: It was reported that Burkhart 
Alley was in bad condition and it was decided that 
the owners should be notified to have it repaired. 
Do you remember that transaction? 

A. It might have happened, yes; but I don’t re- 
member exactly the time. 

Witness excused. [232—193] 
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BARTLEY HOWARD, a witness called and 
sworn in behalf of the defendants, testified as fol- 
lows: 


Direct Examination. 
(By Mr. MEDLEY.) 
. State your name and residence. 
. Bartley Howard; Cordova, Alaska. 
How long have you lived in Cordova? 
Since February 21, 1909. 
You have lived here continuously since then? 
I have. 
Have you served on the Common Council? 
I have. 
How many times? A. Four years. 
Four terms? 
Four years—one year each term. 
. Have you been chairman of the street com- 
mittee ? 

A. I couldn’t say positively that I have; I have 
served on the street committee—I couldn’t say I 
have been chairman of the street committee. 

. Have you ever been mayor of the town? 

. Acting mayor. 

How many terms? A. Part of one term. 
. Were you on the Common Council in 1912? 

. I was; that was my first year. 

. June 3, 1912? ie G8: 

. There has been read into the record here, Oc- 
tober 21, 1912, the following extract from the min- 
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utes of the City Council: Notice was given that a 
street light was wanted in the alley at the inter- 
section [233—194] of Burkhart Way and at var- 
ious other points. Do you remember anything 
about that transaction ? Ae edo. yes, sil: 

Q. I will state for your information that Mr. 
O’Neill testified yesterday in this matter—did you 
hear his testimony ? A. I did. 

Q. Mr. O’Neill said that he appeared before the 
council and requested this light? A. He did. 

Q. Do you remember that? A. I do. 

Q. Do you remember what was said about the 
light at that time? 

A. Practically the conversation that we had; yes. 

Q. Tell the Court what Mr. O’Neill said when he 
requested this light at the intersection of Burk- 
hart Alley and the regular alley? 

A. Mr. O’Neill appeared before the council and 
asked— 

Mr. DONOHOE.—TIf this is intended as an im- 
peaching question I object to it on the ground that 
there was no proper foundation. 

Mr. MEDLEY.—It is not impeaching anybody. 

Mr. DONOHOE.—If it is an attempt to impeach 
Mr. O’Neill they should have laid the foundation 
by an impeaching question. 

The COURT.—He may state what was said. 

The WITNESS.—(Continuing.) Mr. O'Neill 
appeared before the council and asked that the 
council place a light in the public alleyway at the 
rear end of his building, at that time known as the 
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Burkhart Alley, and stated his reasons, along this 
line—that they maintained lights in the alleyway 
opposite their buildings, between their building and 
the bank and they felt that it would be the duty of 
the council to this effect,—to maintain the light at 
the end of the alleyway, as they allowed the public 
to travel that alleyway [234—195] without any 
objection and for the benefit of the Fire Depart- 
ment, that they might operate in case of fire up and 
down the regular alley of the City of Cordova or 
through the alleyway of the Burkhart Alley. 

Q. What do you mean by saying that they main- 
tained lights in the alley? 

A. Slater and ‘O’Neill. 

@. The owners of the buildings there? 

A. Yes. The council authorized the committee 
on fire protection, light and water, to place a light 
there and they placed it on an iron bracket on the 
rear end of the building over the alleyway, over the 
main alleyway of the City of Cordova and the Burk- 
hart Alley. 

Q. Over the public alleyway ? A. Yes, ‘sig 

Q. Over the fourteen foot alley? 

A. Yes, sir; over the 14 foot alley. 

Q. It extended down into that alley? 

A. It extended out in the neighborhood of two 
feet, far enough for the ice not to interfere with it, 
and later it was authorized to be put underneath 
the alley to protect the globes, the ice was breaking 
it down, running down there and freezing on it. 

Q. Where is the light now? 
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A. The light is in the center of the building, be- 
tween the two buildings there, about 18 inches or 
two feet inside the alleyway. 

Q. Underneath the roof of the alley? 

A. Yes, sir. 

Q. Do you know why it was put there? 

A. For the protection of the light, to keep the ice 
from breaking it off at the rear end of the build- 
ing. [235—196] 

Q. Have you ever noticed any obstructions in 
the Burkhart Alley on the part occupied by Lots 
7 and 8 in Block 7? 

A. I don’t know as I understand what you mean 
by obstructions—that there was anything in the 
way of the traveling public? 

Q. Referring to those portions of Lots 7 and 8 
in Block 7, which had been traveled by people 
using Burkhart Alley—have you seen any obstruc- 
tions in that alley, placed there by the owners of 
those buildings? Ne IL Mey 

Q. What were they? 

pee vell, if | remember right, in 1913, in the 
spring of 1913 when Slater & O’Neill had taken 
possession of that building or Reidy & MacDonald, 
during that winter Reidy & MacDonald maintained 
a small coal-box at the right of the alleyway going 
in from the rear end, right under the window just 
inside the door that enters the stairway; at that 
time and at different times I have seen freight and 
smi in there. During December, 1917, Mr. Har- 
wood had stored in that alleywav some 24 kegs of 
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near beer that were shipped here for the coming 
season, as liquor was going out and his license 
expired and this beer stood there for some time 
and froze and the kegs opened up and it ran over 
the sidewalk, and it was there for some week or 
ten days or two weeks, I judge, under protest. 

Q. Did you see anything else in that alley? 

A. During the time I replaced the sidewalk in 
front of the building I had the lumber hauled up 
there and stacked in the alleyway, out of the 
weather. It was a Sunday job, supposed to be 
done on Sunday, and if I shouldn’t do it the fol- 
lowing Sunday I would have left it there until the 
next Sunday. Also when Van Vechten put in his 
showcases, display counters, there, the freight was 
hauled up there. [236—197] 

Q. Who was Van Vechten? 


A. He occupied the building that the Cordova 


Drugstore occupies now, and he had his freight 
hauled up, and it stood in the alleyway and it ob- 
structed the biggest part of the alleyway and was 
there for approximately 24 or 36 hours. We 
opened up the freight and set the boxes up in the 
evening—it was put in there out of the weather. 

Q. Do you know who repaired and maintained 
the sidewalk on First Avenue in front of the Burk- 
hart Alley? 

A. I have repaired it there for the property 
owners. 

Q. Who paid you for the work? 

A. Slater & Burkhart. 
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Q. Do you know who maintains and repairs the 
sidewalks in the town of Cordova where there is a 
regular alley, regular public alleys, running north 
and south through the block, acrossed the side- 
walk? A. The city of Cordova. 

Q. Are you familiar with the extent of travel 
that has passed through the alley? 

A. In a general way. 

Q. Give your opinion as to how the travel in the 
alley compared with the travel that went up B and 
C Streets when the postoffice was in the Ostrander 
Building. 

A. At that time, it was more or less similar, I 
should judge. 

Q. About the same? 

A. Yes, I should judge so. 

Q. What would you say about it now, with the 
postoffice on First Avenue? 

A. Nothing to compare with it at all. 

Q. What street, which has the most travel, B 
and © Streets, or the alley? [237—198] 

A. B and C. Streets, in my opinion. 

Q. Now, Mr. Howard, were you one of the Com- 
mon Council on December 10, 19172 

iy Yes, sir. 

Mr. MEDLEY.—I offer in evidence for the pur- 
pose of continuing Mr. Howard’s testimony an ex- 
tract of some minutes of the meeting of the Com- 
mon Council, certified by the Town Clerk of Cor- 
dova. 

Mr. DONOHOE.—To which we object on the 
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ground that it is not the best evidence. 

The COURT.—What is the purpose of the offer? 

Mr. MEDLEY.—I want to show that the Council 
did not consider Burkhart Alley a public alley in 
1917, and have Mr. Howard, who was then a mem- 
ber of the Common Council, explain the reference 
in the minutes to the raising of the assessment on 
Lots 7 and 8 in Block 7. 

The COURT.—Of course, the objection that it 
is not the best evidence is a good objection, unless 
you show that the best evidence is not obtainable. 

Mr. DONOHOE.—I will withdraw my objec- 
tion and object to the introduction of it on other 
grounds,—on the ground that it is incompetent, ir- 
relevant and immaterial—I withdraw my objec- 
tion on the ground that it is not the best evidence. 

The COURT.—What is the purpose of it now, 
Mr. Medley? 

Mr. MEDLEY.—These are the minutes of the 
Board of Equalization, which the Court undoubt- 
edly knows is the City Council, composed of mem- 
bers of the City Council, sitting as a Board of 
Equalization on the assessment-roll. This is an 
official statement, taken from the records, which 
shows that there was a discussion over the assess- 
ment on Lots 7 and 8 Block 7; that certain motions 
[238—199] were made to raise the assessment. I 
want to prove by Mr. Howard that the Council 
at the time those motions were considered, consid- 
ered Burkhart Alley a private way, in determining 
these motions and settling the question. 
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The COURT.—I fail to see how that binds 
either of the parties—what the Council considered. 

Mr. MEDLEY.—If the Court is of the opinion 
that the records of the town of Cordova have no 
bearing on this question, I am satisfied. 

The COURT.—No, the Court has not expressed 
any idea like that, but what I intended to convey 
to you is this, that what the Council would do 
about what they thought the property was worth, 
I don’t see how that has any bearing on the issues 
in this case, or is binding on either the plaintiff or 
defendant. 

Mr. MEDLEY.—I will explain my theory of it 
to the Court: If the Council in determining the 
value of property had to determine whether the 
Burkhart Alley was a private way or public way, 
wouldn’t it be important to the issues in this case 
what the officials, the representatives of the town 
of Cordova, did with respect to that alley being 
a public way? 

The COURT.—What they did with respect to its 
being a public way, in exercising some dominion 
or control of it, but it seems to me we are building 
up a record that it is not very material; however, 
if you desire to introduce it, you may do so. 

The extract of the minutes referred to is ad- 
mitted in evidence, marked Defendants’ Exhibit 
No. 7, and reads as follows: [239—200] 
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COPY OF THE MINUTES OF THE BOARD 
OF EQUALIZATION HELD DECEMBER 
Ll), Waly. 

On motion duly made and seconded it was voted 
to reduce the personal property assessment of 
James Smith on Lot 1 to $300.00. 

It was voted to raise the assessment on the real 
property situated on Lot 7 in Block 7—H. A. 
Slater, to $6,000.00. The same motion was passed 
in regard to Lot 8, Block 7, assessed to Robert 
Ashland. At the request of Mr. Hillery, vice- 
president of the Bank of Alaska, Lot 8, Block 7 
was assessed to the Bank of Alaska, which had pur- 
chased it from said Ashland. 

Mr. Brock, representing the First Bank of Cor- 
dova, presented an affidavit stating that the total 
valuation of the property of said bank was $25,000 
capital and $5,000.00 surplus, that $12,500.00 of the 
capital had been invested in a bank building on 
Lot 29, Block 2 and that $2,500.00 of the surplus 
had also been invested in said building. It was 
voted to assess said building at $14,000.00 and the 
residue of the capital stock at $16,000.00. 

Mr. Hillery, representing the Bank of Alaska, 
_put in an affidavit concerning the total property 
owned by said bank in Cordova. On motion it 
was voted to assess the building on Lot 8, Block 7, 
owned by said Bank at $6,000.00 and to assess the 
residue of the capital at $16,400.00. 
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It was moved by W. L. Smith to raise the valua- 
tion of Lot 7 in Block 7 to $7,500.00. It was voted 
to excuse Mr. Capers from the Board to give legal 
advice on the Smith motion as the Board has pre- 
viously raised this property from $5,000.00 to 
$6,000.00. Mr. Capers stated that a motion already 
carried can be reconsidered only by some one who 
voted in the affirmative on the previous motion. 
Mr. Smith having voted in the negative on the 
previous motion, the chair declared the motion out 
of order. It was voted on the new motion that the 
previous vote raising the assessment on lots 7 and 
8 be reconsidered. Mr. Smith moved that each 
lot be assessed at $7,500.00. Mr. Howard moved 
an amendment to substitute $6,000.00 for the 
$7,900.00. The amendment was carried. 

M. Brock as agent of Estelle Blum filed an affi- 
davit with the Board that the property on Lots 
1, 2 and 3 of Block 15 was worth $5,000.00 and was 
being assessed at $6,500.00. It was voted to reduce 
the assessment to $5,000.00. 

W. H. Chase filed an affidavit stating that his 
personal property on Lot 22, Block 2, was worth 
$1,000.00. It being assessed at $1,500, it was voted 
to reduce the assessment to $1,000.00. 

No further matters appearing for the considera- 
tion of the Board, on motion duly made and sec- 
onded it was voted to adjourn sine die. 

EDWARD F. MEDLEY, 
Clerk. 
W. H. CHASE, 
Mayor. 
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United States of Americ¢a, 
Territory of Alaska, 
Town of Cordova,—ss. 

I, K. G. Robinson, the duly elected, qualified 
and acting Town Clerk in and for the Town of Cor- 
dova, Territory of Alaska, do hereby certify that 
the above and foregoing is a true and correct tran- 
seript of that portion of the proceedings of the 
Board of Equalization of the Town of Cordova ap- 
pearing upon page 478 of the minute-book of said 
Board of Equalization, which said Board of 
Equalization consists of the members of the Town 
Council of Cordova in session for that purpose. 

Given under my hand and the seal of said town, 
this 9th day of December, 1919. 

(Seal of Town of Cordova.) 

Kk. G. ROBINSON, 
Town Clerk, Town of Cordova. [240—2001,] 


Q. I call your attention to Plaintiffs’ Exhibit 
No. 7, part of which reads as follows: 

(Mr. Medley reads the portions of Defendants’ 
Exhibit No. 7, just entered in full in the record, 
that refer to the assessment on Lots 7 and 8, 
Block 7.) 

Do you recall such a meeting of the Board of 
Equalization, you being present? Bo Il OW, 

(). I wish you would explain what was done and 
said by the members of the Council—what was said 
by the members of the Council at that time in re- 
gard to raising the assessors’ assessment on Lots 
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7 and 8, Block 7, from $6,000 to $7,500? 

Mr. DONOHOE.—We which we object on the 
ground that it is incompetent, irrelevant and im- 
material and has no bearing on the ease. 

The COURT.—The objection will be sustained; 
you have introduced the record which shows the 
official action—the matter of how they arrived at 
it is not material. 

Defendants allowed an exception to the ruling. 

Q. You are familiar with real estate valuations 
in Cordova? A. To a certain extent. 

Q. Do you know where Mr. Lathrop’s property 
is, on Lots 24, 25 and 26 in Block 2? 

A. I do. 

Q. Will you give your opinion to the Court as to 
how much that property would be depreciated if 
Burkhart Alley is closed? 

A. I wouldn’t think it would be depreciated any. 
[241—201] 

Q. Do you know of any other alleys in the town 
of Cordova similar to Burkhart Alley between 
First Street and the regular Alley in Block 7? 

A. Yes, a small alley, further down the street, 
that is between Tom Davidson’s building and 
Slater’s building, known as the Model Cafe. 

Q. Is that in Block 7? 

A. Yes—it runs from First Street to the alley- 
way at the rear end. 

Q. Does anybody use that alley that wants to? 

A. As far as I know. 

Q. ILow wide is that alley? 
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A. About four feet. 
®. Is it roofed over? A. It is. 
Mr. MEDLEY.—That’s all. 


Cross-examination. 
(By Mr. DONOHOE.) 

Q. In regard to that light you testified about 
that was placed in the alley in 1912—who paid for 
that light, the city? A ene Rcitye 

@. The city paid for the hght? A. Yes, sir. 

Q. That was placed there in 1912? 

A. In the fall of 1912; yes. 

@. And the light is there yet? 

A. Yes, sir; the light is there yet. 

Q. And during all that time, the city has paid 
for it? A. As far as I know they have. 

Q. What was the special purpose of putting in 
that light—was it [242—202] not for the pur- 
pose of lighting Burkhart Alley? 

A. Not altogether; the question was discussed in 
regard to lighting the rear of the alleyway, both 
ways, for the fire department, in case of fire. 

Q. Do you know of any other place in the reg- 
ularly laid out alleys where they maintain lights, 
where the city maintains lights? 

A. No, I don’t know that I do—there is a light 
at this particular time, we were requested to place 
a light at the end of what is known as Waterfront 
Street, I believe—it is not a full street there, full 
width, and to change a couple of lights or one light 
at the rear end of Mr. Lathrop’s building, some- 
wheres in there on the sidewalk—we maintained a 
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light in the middle of that block. 

Q. It is a street? 

A. Yes, it’s a street; it is dedicated as a street, 
not as an alleyway. 

Q. Do you think the City Council would have 
placed that light there in 1912 if it wasn’t for the 
purpose of lighting Burkhart Alley? 

A. I think if the same request was made by an 
individual or by the fire chief, coming before the 
Council and asking that a light be placed there, 
that the Council would consider something of that 
kind, for the protection of the property owners; 
it has been the intention of the property owners to 
do so. 

Q. You want to be understood as testifying at 
this time that the light would have been put there 
if there had not been a Burkhart Alley to light 
up? 

A. I would say that I have my doubts if there 
would have been a request made for it, and the 
City Council would not have taken action. 

Q. You say Mr. O’Neill appeared before the 
Council? [243—203] AS Yesiasurs 

@. And the reason the city put in this light, he 
requested, he stated to the Council that he already 
had one end of the Burkhart Alley lighted? 

A. Yes, sir. 

@. And he wanted the city to light the other end? 

A. He wanted a light over the alleyway, ves— 
the Burkhart Alley and the reglar alley. 

Q. Did Mr. O’Neill say that he wanted the reg- 
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ular alley lighted for the fire department? 

A. To get through that alleyway, he contended 
it was necessary. 

Q. During the time you were on the Council, the 
Burkhart Alley was kept generally clear of stuff, 
so the fire apparatus could get through there? 

A. As a general rule it was, not at all times. 

Q. Those obstructions you spoke of were tem- 
porary in their nature? 

A. Yes, sir; only temporary. 

@. Sometimes they pile stuff right out on the 
sidewalks,—you have seen that? A. Yes, sir. 

A. And it might have remained a little longer 
in this alley because it was covered over? 

Ces a cit. 

Q. How long were you on the Council? 

A. Four terms. 

Q. Were you there in 1916? A. Yes, sir. 2 

Q. Were you a member of the Council—did you 
attend the meeting on November 6, 1916? 

A. I imagine I did; I never missed a meeting 
while I was a member. [244—20+4] 

Q. I will read an' extract from page 4387 of Book 
One of the minutes of the Town Council of Cor- 
dova, as follows: It was reported that Burkhart 
Alley was in bad condition and it was decided that 
the owners should be notified to have it repaired. 
Do you remember of that action? A. Yes, Sim 

Q. That action took place in the Council? 

A. Yes, sir. 

Q@. And do you know if the owners were in- 
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structed to repair in pursuance of that resolution ? 

A. If I am not mistaken I notified Mr. Burk- 
hart myself at the request of the street com- 
mittee—it was his sidewalk m front of the alley- 
way on Second Avenue that was sloping toward 
the street, very steep and dangerous, and I notified 
Mr. Burkhart the next morning to raise it up. 
(By Mr. MEDLEY.) 

Q. This coal-box, was it a temporary obstruction 
or a permanent obstruction ? 

A. It was permanent while it was there. It was 
placed in the alleyway—it was movable. 

The COURT.—It was a coal-box that could be 
removed ? A. Yes, sir. 

Q. How large was it? 

A. If my memory serves me right, it was about 
two feet wide and something like 6 feet long, set 
out from the wall, about so high, about two feet 


high. 
Q. Two feet wide, and six feet long? 
A. Yes, sir. 


Q. And the other stuff— 

A. I happened to have occasion to go through 
there and noticed it [245—205] there on a few 
occasions, especially when Mr. Lund was changing 
the fronts for Mr. Slater and Mr. O’Neill, remodel- 
ing the building on the alleyway side. 

(By Mr. DONOHOE.) 

Q. How often did you see that box there ? 

A. I would say as often as I went through the 
alleyway during that winter—that is the only win- 
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ter I remember anything of the kind being main- 
tained in there, except another time there was a 
small box on the other side maintained the same 
way, where they kept a small supply of coal. 

The COURT.—AII the obstructions you saw in 
there didn’t prevent you going through? 

A. Not at all. It was for the convenience of the 
occupants in the building. 

Witness excused. 

Whereupon court adjourned until to-morrow 
(Saturday) morning at 10 o’clock. [246—206] 


Saturday, December 138, 1919. 
MORNING SESSION. 


Testimony of H. A. Slater, in His Own Behalf 
(Recalled). 


Hi. A. SLATER, one of the defendants, recalled. 
(By Mr. MEDLEY.) 
Q. Mr. Slater, state whether or not there is an 
awning in front of that building on Lot 7, Block 7. 
A. There is an awning goes across from Lot 7 
to Lot 8, takes in the alley, also goes right straight 
acrossed, one awning. 
. An awning paid for by the property owners? 
> MGS hire. 
. Fronting the alley on First Street? 
. Yes, sir. 
. How long has that alley been up there? 
. It was put up shortly after Mr. O’Neill and 
I came in there. 
Q. In 1912? Arno or 13 


>OPrOPO 


— 
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(Testimony of H. A. Slater.) 
@. And has been used continuously ever since? 
A. Yes, sir. 

(By Mr. DONOHOE.) 

Q. How high is that awning above the sidewalk 
on First Street? 

A. I don’t know just how high it 1s. 

Q. Nine or ten feet? 

A. Something like that. 

Q. And a portion of the time it is pushing back 
against the wall of the building? JN NEES, SE. 

q. And when in position it in no way interferes 
with the sidewalk or foot travel going through 
Burkhart Alley? A. No, sir. 

Witness excused. [247—207]| 

Mr. MEDLEY.—We offer in evidence this certi- 
fied extract of the minutes of the Common Council 
of the own of Cordova. 

Mr. DONOHOE.—The defendant objects to it on 
the ground that it is incompetent, irrelevant and 
immaterial. The offer seems to cover some action 
that took place in the Council since this suit was 
brought, in which Mr. Lathrop moved that the city 
clerk be instructed to intervene in behalf of the city 
in this case. There was no second to the motion 
and it was lost. I don’t see how that has any bear- 
ing whatever upon this case. 

The COURT.—What is the purpose of it? 

Mr. MEDLEY.—The purpose is to show that the 
City Council has not accepted the alley in any way. 
I understand that one of the theories of the plain- 
tiffs is that this alley may become a street in three 
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ways, by an express dedication or by a common-law 
dedication or by a proscriptive use. In all pro- 
cesses of dedication there must be an acceptance by 
the city and this is evidence that the city did not 
accept any dedication, common law or express. 

The COURT.—The offer will be denied. 

To which ruling of the Court counsel for defend- 
ants is allowed an acceptance. 

DEFENDANTS REST. 

Mr. DONOHOE.—The plaintiffs move to reopen 
their case for the purpose of introducing the deposi- 
tion of M. Finklestein, a witness whose testimony 
was taken by the defendants and has not been intro- 
duced and also to put in the testimony of two short 
witnesses. Part of the evidence may be rebuttal or 
it may be in the main case—I don’t know how the 
Court will look upon it. 

Mr. GRAHAM.—We object to the case being re- 
opened for the purpose of putting in testimony, the 
purpose of which is not apparent [248—208] and 
not made known to the Court. As far as the deposi- 
tion is concerned, we have no objection to the re- 
opening of the case for that purpose, but as to wit- 
nesses entering upon a line of testimony which may 
or may not be rebuttal, I do not think the case 
should be opened for that purpose. 

Mr. DONOHOE.—The testimony of these wit- 
nesses is this: To show that the regular alley run- 
ning north and south through Block 7 is not planked 
and is not fit to be used for foot-passengers and is 
not so used by pedestrians and for four or five 
months of the year it is blocked with snow so that 
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it cannot be used by pedestrians for travel. The 
reason we did not offer this testimony before is this: 
To the original complaint the defendants filed a de- 
murrer that it did not state facts sufficient to con- 
stitute a cause of action. We amended our com- 
plaint and alleged specific acts of damage and the 
defendant did not move against those acts but de- 
nied them and we naturally believed that that issue 
was left on the pleadings, but since the case has 
taken the turn it has, we desire to show that this 
plaintiff Alice Johnson has no egress by means of 
the regular alley and we want to put witnesses on 
the stand to clear up that issue. 

The COURT.—I think you should be confined to 
rebuttal. The motion to reopen the case for the 
purpose of putting in the deposition is granted. 

Plaintiffs allowed an exception to the ruling. 

Mr. DONOHOE.—TI will now offer the deposition 
of Mr. Finklestein. [249—209] 

Mr. DIMOND.—I will now read the deposition of 
Mr. Finkelstein. 


In the District Court for the Territory of Alaska, 
Third Division. 


No. C-178. 
A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, 
Defendants. 
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Stipulation Re Deposition of M. Finkelstein. 

It is hereby stipulated and agreed by and between 
the parties, plaintiffs and defendants, in the above- 
entitled action, by and and through their respective 
attorneys of record, that the deposition of M. 
Finkelstein, a witness upon behalf of defendants, 
may be taken upon written, direct and cross-inter- 
rogatories to be propounded to said witness at the 
time of taking said deposition, by the officer before 
whom said deposition may be taken; that said depo- 
sition may be taken before any person authorized 
under the laws of the State of Washington to take 
depositions, at such time or times as such person may 
fix therefor, provided said deposition shall be taken 
not later than October 15, 1919, and immediately 
mailed to the clerk of the District Court, Cordova, 
Alaska. 

It is further stipulated that said deposition when 
taken and reduced to writing and certified by said 
notary public or person authorized to take deposi- 
tions and filed in the court may be read by either 
parties in evidence at the trial of the above-entitled 
cause, or at any retrial thereof, with the same foree 
and effect as if said witness appeared at said trial 
in person and orally testified. 

It is further stipulated that each of the parties 
reserve all legal objections to the testimony given 
by said witness and all objections to the form of the 
‘interrogatory or cross-interrogatory and may in- 
terpose any and all legal objections to said testi- 
mony and to the competency, relevancy and mate- 
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riality of any direct interrogatory or cross-inter- 
rogatory or any answer thereto at the time the said 
deposition is offered in evidence, whether said objec- 
tions appear from said deposition to have been 
made at the time of the taking of the same or not. 
It is further stipulated and agreed that all objec- 
tions as to the manner of certifving said deposition 
and transmitting same to the clerk of the Court is 
hereby waived so long as it appears from said 
deposition and the certificate of the notary, or per- 
son authorized to take depositions, attached thereto, 
that the witness was duly sworn before testifying 
and that the testimony contained in said deposition 
was given by said witness in accordance with this 
stipulation. 
Dated at Cordova, Alaska, this Tth day of Octo- 
ber, A. D. 1919. 
DONOHOE & DIMOND, 
By T. J. DONOHOE, 
Attorneys for Plaintiffs. 
EDWARD F. MEDLEY, 
B. O. GRAHAM, 
Attorneys for Defendants. [250—210] 


Deposition of M. Finkelstein, for Defendants. 


BE IT REMEMBERED, that pursuant to the 
stipulation hereto annexed, and on the 14th day of 
October, 1919, at the hour of two o’clock P. M. of 
said day, at the office of Lyons & Orton, in the 
Alaska Building, Seattle, Washington, before me, 
Thomas R. Lyons, a notary pubhie in and for the 
State of Washington, duly appointed and commis- 
sioned to administer oaths, personally came M. 
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(Deposition of M. Finkelstein.) 

Finkelstein, a witness produced on behalf of the de- 
fendants in the above-entitled action, who being by 
me first duly sworn to tell the truth, the whole truth 
and nothing but the truth in said cause, then and 
there testified and answered the hereto attached in- 
terrogatories and cross-interrogatories as follows: 


Direct Interrogatories. 

Int. No. 1. State your name, age and residence. 

A. M. Finkelstein; age, 538; I call Cordova my 
home, but J am there six months and here six 
months. 

Int. No. 2. State whether or not you are now or 
ever have been a resident of the town of Cordova, 
Alaska; and if you state that you are now or ever 
have been a resident of said town, state between 
What years you lived in said town. 

A. Yes, I have been a resident of the town of 
Cordova, Alaska; I have lived there since 1907. I 
have been out of there, in the States, several times 
on business trips and visits, but my business and 
home were in Cordova, Alaska, during all of this 
time. | 

Int. No. 3. State whether or not you ever were 
the owner of Lot 26 in Block 7 of the town of Cor- 
dova, Alaska; and if your answer is in the affirma- 
tive, state when and from whom you purchased said 
lot. 

A. Yes, I was the owner; I purchased it from the 
Cordova Townsite Company, from the trustee of the 
townsite of Cordova. [251—211] 

Int. No. 4. State whether or not, during the time 
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(Deposition of M. Finkelstein. ) 

you were the owner of Lot 26, im said Block 7, 
a building was erected on Lot 7 in said Block 7; and 
if you answer this question in the affirmative, state 
when and by whom such building was erected. 

A. Well, there was no building there at the time 
I purchased my lot No. 26, but during the time that 
I owned Lot 26, there was a building erected on Lot 
7, Block 7, by Robert Ashland. 

Int. No. 5. State whether or not you know that 
a building was erected on Lot 8 of said Block 7, ad- 
joining said lot 7 on the south; and if your answer 
is in the affirmative, state when and by whom the 
building on said Lot 8 was erected ? 

A. Well, I do not know just who built those build- 
ings; I know Mr. Burkhart was one of them; I 
think it was Mr. Burkhart and Mr. Barber—but I 
am not sure. 

Int. No. 6. State whether or not the buildings 
erected on said Lots 7 and 8 were so constructed, 
when erected, that the buildings on said lots joined 
at the dividing line between said lots? 

A. They joined at the second story—there was a 
space between the buildings at the first story, but 
they joined at the second story. 

Int. No. 7. If your answer to the preceding ques- 
tion is in the affirmative, state whether or not a hall- 
way between the buildings on said Lots 7 and 8 was 
left on the ground floor at the time said buildings 
were erected. AS Yes, sir, 

Int. No. 8. If you have stated that such a hall- 
way was made when said buildings were crected, 
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state the approximate width and height of said hall- 
way, and how much each of said lots 7 and 8 was 
occupied by said hallway. 

A. The hallway was about eight feet wide and 
about twelve feet high, and about four feet of each 
lot was occupied by such hallway. [252—212] 

Int. No. 9. State whether or not you know who 
the owners were of Lot 25 in Block 7 and Lots 7 and 
8 in said block at the time the buildings were erected 
on said lots 7 and 8. For your guidance in answer- 
ing this question you are informed that Lot 26, 
Block 7, is in the rear of Lot 7, Block 7, but facing 
on Second Avenue, while said Lots 7 and 8 in Block 
7, face on First Avenue of said town of Cordova. 

A. Yes, I know the owners. 

Int. No. 10. If your answer to the preceding 
question is in the affirmative, state who were the 
owners of Lot 25 in Block 7 and Lots 7 and 8 in 
said block, at the time the buildings were erected on 
said Lots 7 and 8. 

A. Well, Lot 25 and Lot 8 belonged to Burkhart 
and Barber together, and lot 7 belonged to Robert 
Ashland. 

Int. No. 11. The plaintiffs in the above-entitled 
ease, In Paragraph VI of their Amended Complaint, 
allege: 

“That in the summer of the year 1908 
Lot No. 7 in Block No. 7 of the said Town of 
Cordova was owned by Robert Ashland; Lot 
No. 8 in Block No. 7 was owned by A. E. 
Burkhart; Lot No. 25 in Block No. 7 was 
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owned by A. E. Burkhart; Lot No. 26 in 
Block No. 7 was owned by M. Finkelstein. 
That at said time the owners of said lots were 
about to erect buildings on their respective lots 
and they then and there orally agreed to open 
an alley eight feet wide from First Street to 
Second Street in said Town of Cordova, the 
centre of said alley running along the dividing 
line between Lots Nos. 7 and 8 and Lots No. 25 
and 26 in Block 7 of the said Town of Cordova. 
That the then owners of Lot 7 and Lot 26 in 
Block 7 gave four feet of their said lots along 
the southerly side thereof for said alley and the 
then owners of Lots 8 and 25 of said Block 7 
gave four feet along the northerly side of their 
said lots for said alley. That said alley there- 
upon became known and ever since has been 
known and called Burkhart Alley. That shortly 
after said agreement the owners of the said 
four lots, heretofore described, erected build- 
ings on their said respective lots, the side walls 
of said buildings being four feet from the side 
line of said lots, thus leaving a publie way eight 
feet wide from First Street to Second Street; 
that when the owners of said lots erected build- 
ings on their respective lots, they made various 
and many entrances into said buildings from 
Burkhart Alley and in all manner treated said 
3urkhart Alley as a [253—213] public high- 
way. At the time said alley was opened up it 
was agreed between the owners of said four lots 


288 H. A. Slater and Bank of Alaska 


(Deposition of M. Finkelstein.) 

that the four foot strip given by A. HE. Burk- 
hart for said alley along the northerly side of 
Lot 25, about 18 inches thereof should be used 
for the walk following the grade of the alley, 
and the remaining 214 feet should be used for 
higher walks not following the grade of the 
alley but on the levels of the floors of the build- 
ings erected on said Lot 25 so that the occupants 
in the apartments of said buildings might con- 
veniently reach the same from said alley.’’ 

State whether or not any conversation was had 
between the owners of said four lots, at or prior to 
the time said buildings were erected, concerning the 
manner in which said buildings should be con- 
structed. 

A. Yes, we had some conversation about the 
matter. 

Int. No. 12. If in answering the last question 
you have stated that there was any conversation 
between the owners of said four lots at or prior to 
the construction of said buildings, state who was 
present during such conversation when said conver- 
sation occurred, as nearly as you can determine, and 
what was said by the owners of said four lots con- 
cerning the manner in which said buildings should 
be erected. 

A. We all had an understanding that the build- 
ings should be so erected as to leave an eight-foot 
alleyway—that there should be such an alleyway be- 
tween the buildings for our use. I do not now re- 
call the details of the conversation, but the sub- 
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stance of it I have stated. I do not remember who 
was present at such conversation. 

Int. No. 18. State whether or not, at or prior to 
the time said buildings were erected, there was ever 
any conversation between the owners of said four 
lots, relative to opening an alley eight feet wide 
from First Street to Second Street in said town of 
Cordova, with the centre of said alley running along 
the dividing line between Lots 7 and 8 and between 
Lots 25 and 26 in Block 7 of [254—214] said 
town of Cordova, and if your answer is in the 
affirmative, state what was said and by whom. 

A. Yes, there was something said, but I do not 
now remember what arrangements were made, but 
such conversation amounted to an agreement be- 
tween all of the owners of said lots that an alley- 
Way would be extended from First to Second Ave- 
nues along the dividing line between Lots 7 and 8 
and between Lots 25 and 26, in Block 7, but it is 
now impossible for me to state just what each party 
or any of the parties said. 

Int. No. 14. State whether or not, at or prior to 
the time said buildings were erected, there was ever 
any conversation between the owners of said four 
lots, relative to the owners of Lot 7 and Lot 26 in 
said Block 7 giving four feet of their said lots along 
the southerly side thereof for such alley, or the then 
owners of Lots 8 and 25 in said block giving four 
feet along the northerly side of their said lots for 
said alley, and if your answer is in the affirmative, 
state what was said and by whom, and who was 
present at the time. 
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A. Yes, there was an understanding that there 
should be an alleyway left between the buildings 
and that each party should give up about four feet 
for such alleyway. I do not remember who was 
present, and I do not remember the details of the 
conversation. 

Int. No. 15. State whether or not, at or prior to 
the time said buildings were erected, there was over 
any conversation between the owners of said four 
lots relative to A. E. Burkhart leaving about eigh- 
teen (18) inches of the northerly four feet of said 
Lot 25 to be used for a walk following the grade of 
said so-called alley, and the remaining two and one- 
half (24%4) [255—215] feet of the northerly four 
feet of said Lot 25 being used for higher walks not 
following the grade of said so-called alley, but on 
the levels of the floors of said buildings erected on 
said Lot 25 to enable the occupants of the apartments 
of such building to reach the same from said so- 
called alley; and, if your answer is in the affirma- 
tive, state what was‘said and by whom, and who was 
present at the time. 

A. I do not remember anything about that at all. 

Int. No. 16. State whether or not at any time 
when you were the owner of said Lot 26, Block 7, 
there was ever any conversations between the own- 
ers of said four lots, or any of them, at which you 
were present, relative to making said so-called 
Burkhart Alley a public highway, or a public alley, 
street or thoroughfare; and if your answer is in the 
affirmative, state what was said, by whom, who was 
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present at the time, and approximately at what time 
said conversation occurred. 

A. Positively not; it was not for a public alley- 
way at all, but strictly for our own convenience, to 
get to our buildings more easily. 

Int. No. 17. State whether or not, at the time 
you erected the building on said Lot 26, Block 7, 
you intended to dedicate the four feet of the south- 
erly side of said lot to the public use as a highway. 

me No, I did not. 

Int. No. 18. State whether or not, at the time 
you erected the building on said Lot 26, Block 7, 
you intended to retain control, dominion and pos- 
session of the southerly four feet of said lot. 

me Yes, | did. 

Int. No. 19. State whether or not any conversa- 
tion was had between [256—216] the then owners 
of said four lots at or prior to the time of the erec- 
tion of the said buildings thereon, relative to the 
right of any or all of the owners of said four lots to 
close or otherwise prevent the use of their respec- 
tive portion of said so-called alley? 

A. Yes, there was something said about it. 

Int. No. 20. If you answered the last interroga- 
tory in the affirmative, state when such conversation 
occurred, as near as you can determine the time, 
who was present, and what was said and by whom. 

A. I do not remember who was present, but we 
were all together at the time—it was in the spring 
of 1908. Well, we agreed to close the alley any time 
we saw fit. That was the understanding. 'The 
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alley was simply for our own convenience, and we 
could close it if we wanted to. 

Int. No. 21. State whether the plank foot-walk 
crossing the regular alley running north and south 
through said block and which connects that part of 
the so-called Burkhart Alley between said Lots 7 
and 8 and that part thereof between Lots 25 and 26 
was constructed or maintained by the town of Cor- 
dova or by the owners of said lots. 

A. By the owners of said lots. The town of Cor- 
dova never did anything towards the maintaining 
of the alleyway as long as I owned the building— 
the owners of the buildings kept up the alleyway. 


Cross-interrogatories. 

Cross-Int. No. 1. Do you at this time own Lot 
26, Lot 25, Lot 7 or Lot 8, in Block 7, of the town of 
Cordova, Alaska, or any interest in said lots or 
either of them. [257—217] 

Ay Nay 

Cross-Int. No. 2. State when you erected the 
building on Lot 26 in Block 7, of the Town of Cor- 
dova, Alaska. 

A. In the spring of 1908. 

Cross-Int. No. 3. Did you commence your resi- 
dence in the Town of Cordova, Alaska, in the summer 
of 1908, and have you been a resident of said place 
ever since? 

A. I commenced my residence in Cordova, Alaska, 
in 1907, and have lived there ever since. 

Cross-Int. No.4. It is a fact, is it not, that when 
you erected the building on Lot 26, in Block 7, in 1908, 
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you constructed the south wall of said building four 
feet north of the south line of said lot, thereby leaving 
an alleyway four feet wide off the southerly side 
line of Lot 26, and when Burkhart and Barber 
erected the building on Lot 25, in Block 7, they con- 
structed the north wall of said building four feet 
south of the north line of said lot thereby leaving 
four feet for an alleyway, except as the same was 0c- 
cupied by a high walk along the floor level of this 
building ? A. Yes. 

Cross-Int. No. 5. It is a fact, is 1t not, that when 
Robert Ashland constructed his building on Lot 7 
in Block 7, town of Cordova, Alaska, he constructed 
the south wall of said building four feet north of the 
south line of said lot, thereby leaving four feet of the 
southerly side of said lot for an alleyway and when 
A. HE. Burkhart constructed the building on Lot 8 in 
Block 7, he constructed the north wall of his building 
four feet south of the north line of said lot, thereby 
leaving four feet for an alleyway and this made an 
eight foot alleyway between the buildings on Lot 7 
and the building on Lot 8 in Block 7? [258—218] 

A. Yes. 

Cross-Int. No.6. It isa fact, is it not, that in 1908, 
after the buildings had been erected on the four lots 
bordering on Burkhart Alley, there was an open alley 
eight feet wide, excepting that part occupied by a 
high walk along the building on Lot 25, from First 
Street to Second Second, through and over which the 
general public traveled every day? a Ves: 

Cross-Int. No. 7. It is a fact, is it not, that from 
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the time Burkhart Alley was opened up for public 
travel in the year 1908, until defendant Slater closed 
a portion of it in September, 1919, this alley was 
continuously used as a public street or alley and the 
general public passed through and over it without 
permission from anyone and without anyone attempt- 
ing to hinder them in any manner from so using it? 

A. Yes. 

Cross-Int. No. 8. It is a fact, is it not, that during 
the time you were the owner of Lot 26 in Block 7, 
you did not do any act to prevent the general public 
from the free use of Burkhart Alley as a public street 
or alley and did not in any manner attempt to pre- 
vent it being used as a public highway? 

A. It is; I never sought to prevent anyone from 
using the alleyway as long as I owned the building. 

Cross-Int. No. 9. It is a fact, is it not, that when 
you commenced business in the building on Lot 26 in 
Block 7, and during all the time you were engaged 
in business there, you considered it an advantage to 
have Burkhart Alley open as a public highway and 
to have the public use it freely as a highway? 

A. Yes. | 

Cross-Int. No. 10. Did you not in the town of 
Cordova, Alaska, in [259—219] the month of Sep- 
tember, 1919, have a conversation with T’. J. Donohoe, 
one of the attorneys for plaintiff in this action, re- 
garding Burkhart Alley, in which you stated to the 
said Donohoe that there was no written agreement be- 
tween the owners of the four lots bordering on Burk- 
hart Alley in regard to whether the same should be a 
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public thoroughfare or not and in this conversation 
in response to a question asked you by the said Don- 
ohoe regarding any oral agreement the said owners 
made at the time of opening up said Burkhart Alley, 
did you not state, ‘‘I cannot remember what the oral 
agreement was; it was so long ago’’? 

A. That is right; I think I had such a conversa- 
tion; I do not remember what the oral agreement was. 

Cross-Int. No. 11. If in your direct examination 
you state that it was agreed between the owners of 
the said four lots bordering on Burkhart Alley, that 
any one of the owners of any of said lots might close 
his portion of said alley at any time he feels fit, I 
will ask you if it was not agreed that at the time 
Burkhart Alley was opened up and at the time you 
built your building on Lot 26 in Block 7, that Burk- 
hart Alley could not be closed nor any part of it 
closed to the public except by the consent of all the 
owners of the four lots bordering on said alley ? 

A. I do not remember any such understanding. 

Cross-Int. No.12. If this was not the agreement, 
what advantage would you gain for the four feet 
along the southerly line of Lot 26, which you left for 
an alleyway ? 

A. Well, we just simply gained by getting to our 
buildings more easily than by going around the 
block; that is what we gained. 

Cross-Int. No. 18. Would Burkhart Alley be of 
any advantage to a business conducted on Lot 26 or 
on Lot 25 of Block 7, if the westerly end of said 
alley was closed where it passes over Lot 7. [260— 
220] and Lot 8, in Block 7? me INO; Sil’. 
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Cross-Int. No. 14. Would you have given four 
feet off the southerly side of Lot 26, in Block 7, for 
this alleyway if Burkhart or Ashland had reserved 
the right to close the alley where the same passes over 
the southerly four feet of Lot 7 and the northerly 
portion of Lot 8? A. No, sir. 

Cross-Int. No. 15. Was not Burkhart Alley 
opened up as a public highway in 1908 because you 
wanted to be on a street corner with your clothing 
business on Lot 26 and Ashland wanted to be on a 
street corner with his saloon business on Lot 7 and 
Burkhart wanted to be on a street corner with his 
business on Lot 8 and Burkhart also wanted a street 
or alley running along the Burkhart Apartment in 
the building on Lot 25? 

A. Why, yes, that is why we left the alleyway; we 
could get to our buildings more easily; it was for 
our convenience. 

(Signed) M. FINKELSTEIN. 


State of Washington, 
County of King,—ss. 

I, Thomas R. Lyons, a notary public in and for the 
State of Washington, do hereby certify that the wit- 
ness in the foregoing deposition, named M. Finkel- 
stein, was by me, on the 14th day of October, 1919, 
sworn to tell the truth, the whole truth and 
nothing but the truth in said cause, and after being 
by me duly sworn, the written interrogatories 
and cross-interrogatories hereto annexed were pro- 
pounded to him by me, and the answers taken, 
in accordance with the stipulation to take testi- 
mony, hereto annexed; that said answers were 
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reduced to writing by B. B. Dearborn, a qualified 
stenographer, and when completed were carefully 
read by said witness, and being by him corrected, 
[261—221] were subscribed by him in my presence. 

WITNESS my hand and notarial seal this 14th 
day of October, 1919. 

[Notarial Seal] THOMAS R. LYONS, 
Notary Public in and for the State of Washington, 

Residing at Seattle. 

My Commission expires September 22, 1922. 

Mr. DONOHOE.—I want to recall Miss Johnson, 
in rebuttal. [262—222] 


REBUTTAL. 


Testimony of Alice Johnson, in Her Own Behalf 
(In Rebuttal). 


ALICE JOHNSON, one of the plaintiffs, recalled 
as a witness in her own behalf, in rebuttal, testified 
as follows: 

Direct Examination. 
(By Mr. DONOHOE.) 

Q. Miss Johnson, you reside, do you not, in the 
basement portion of the building on Lot 25, in Block 
7, of the town of Cordova? A. Yes, sir. 

Q. How long have you resided there ? 

A. About a year and six months. 

Q. Have you had occasion since you have resided 
there to notice the condition of what is termed the 
regular alley running north and south through Block 
7 of the town of Cordova? AW Weseci 

Q. That alley separates your building from the 
building on Lot 8 in Block 7, does it? 
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A. Yes, sir. 

@. And separates Lot 26 from Lot 7 in Block 7 

A. Yes. 

Q. Is there any sidewalk on that alley? 

A. No, siz. 

Q. There is no sidewalk leading south towards B 
Street or north towards C Street? A. No, sir. 

Q. Is that alley paved? A. No, sir. 

Q. What is the condition of that alley during the 
winter-time ? 

A. It is in very bad condition during the winter 
and in the summer it is bad also. 

@. What is its condition in winter as to snow ac- 
cumulating in it? 

Mr. MEDLEY.—We object to that. [2638—223] 

Objection overruled; defendants allowed an ex- 
ception. 

A. Well, it is piled very high with snow, so nothing 
ean get through —the teams can hardly get through. 

Q. How is that ? 

A. It is piled with snow during the winter and no 
one can hardly get through and teams can hardly get 
through. 

Q. Does the pedestrian or foot travel of the town 
of Cordova use that alley for travel at any time? 

A. Very little. 

(. Is it in such a condition that it could be used 
for public travel or foot-passengers ? A. No, sir. 

Mr. GRAHAM.—We object as leading and move 
to strike the answer. 

Objection sustained and motion granted. 
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Q. What is the condition of that alley in the sum- 
mer-time as to being used fox foot travel? 

A. Well, it is used a little but it is usually sloppy 
and wet in there, in lots of places. 

Q. The parties that use the alley at all in the sum- 
mer-time, how do they reach the alley? 

A. Some through the Burkhart Alley and some 
from this street and some from the other street. 

Q. What is the condition of the alley as to whether 
or not there are obstructions or garbage of any kind 
in the alley ? 

Mr. GRAHAM.—We object as improper and im- 
material. 

The COURT.—Objection sustained. 

Mr. DONOHOE.—That’s all. [264—224] 


Cross-examination. 
(By Mr. MEDLEY.) 

Q. Do you know whether any of that public alley 
has been paved ? A. Not that I know of. 

Q. You don’t know of it? A. No, sir. 

Q. Have you noticed it lately? 

A. I haven’t been through the alley lately. 

Q. Did you ever look from the direction of your 
house towards B Street, down the alley, or C Street, 
when you come out of your house? 

A. There is a walk just in the back of the Horse- 
shoe Building. 

Q. Part of it is paved? 

A. Itis a board walk; yes. 

Q. How is it constructed ? 

A. It is constructed for the teams. 
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Q. What do you mean, for the teams? 

A. I think it is about a year ago—it was in awful 
bad shape, and Mr. Finklestein reported it to the 
City Council and they fixed it the next week. 

Q. The city fixed it? A. Yes, sir. 

(). The city made the repairs on the public alley? 

A. Yes, sir. 

@. Do you know how much of it they paved? 

A. Just in front of the Horseshoe building, that 
is, in the rear of the Horseshoe building. 

Q. And on Mr. Finklestein’s building? 

A. No, sir. 

Q. About 50 feet? A. Just about 50 feet. 
[ 265—225 ] 

Q. Do the teams use that alley all the winter long? 

A. All the teams that come through use it. 

(. Does the public scavenger use that alley all win- 
ter long with his team ? A. Yes, sir. 

Q. Doesn’t Mr. Finklestein or his firm use the 
alley that way, their teams, for delivery ? 

A. Sometimes. 

Q. All the year round? 

A. Sometimes I don’t see them for a week or more. 

Q. Now, Miss Johnson, how many people have resi- 
dences fronting on that alley? 

A. I really don’t know. 

Q. Do you know whether there are any? 

A. Yes, I guess there is a few—my part of it is on 
that alley. 

@. Those people in there would have to use the al- 
ley to get in and out of their houses? A. Yes, sig 
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@. Were you familiar with the alley at the time 
the postoffice was in the Ostrander Building? 

A. Yes, sir. 

Q. Do you know whether the city kept the alley 
free of snow so that mail could be delivered? 

A. I don’t know. 

Q. You are not familiar with that? A. No. 

Q. Do you know where the mail was delivered from 
the boats to the postoffice ? 

A. I never noticed that. 

Q. You don’t know whether it was delivered 
through the alley or not? A. No, sir. [266—226] 
(By Mr. DONOHOE.) 

Q. This pavement is just planks laid down where 
there is rather a deep point or coulee? 

A. Yes, sir. 

Q. Put down to enable to teams to go over that 
coulee ? A. Yes, sir. 

Q. That is the only pavement in the alley ? 

A. That is all I noticed. 

(By Mr. MEDLEY.) 

Q. What is a coulee? 

A. It is very low and a very bad place. 

Q. Do you understand that there is anv open space 
underneath the planking or the planking is in a 
roadbed? 

A. I judge there is about two feet of space under 
the planks. 

Q. Can you testify there is two feet of space under 
the planks? A. No. 

Q. You don’t know? <A. I don’t know positive. 

Witness excused. [267—227] 
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(called in Rebuttal). 


A. EK. LATHROP, one of the plaintiffs, recalled, 
as a witness in his own behalf, in rebuttal, testified as 
follows: 

Direct Examination. 
(By Mr. DONOHOE.) 

Q. I believe you testified in your direct examina- 
tion that you had been in the transfer business for a 
number of years in the town of Cordova? 

A. Yes, sir. 

Q. Commencing what year? A. 1908. 

Q. Were you the occupant of the building on Lots 
5 and 6 in Block 7 of the town of Cordova for a num- 
ber of years? A. Yes, sir. 

Q. That building abuts, the front of the building, 
on First Avenue and the rear of the building abuts 
on the regular alley running north and south through 
Lot 7, Block 7? AL Ves. 

Q. Are you familiar with the regular alley running 
north and south through Block 7? A. I am. 

Q. And have you been familiar with that alley since 
1908 ? 

A. Since 1908, up to the time I sold the Transfer 
Company; I haven’t paid much attention to the alley 
in the last year or two, since I have been here. 

Q. You were somewhat familiar with the alley in 
the vicinity of the rear of the building on Lots 7 and 8 
until this summer when you gave up the lease on that 
property ? we Ys, sine 

@. Is there any sidewalk through this alley ? 
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A. No, none I know of. 

Q. You would know it if there was one? [268— 
228] 

A. I am positive there is no walk unless a short 
piece of walk leading from Burkhart Alley into 
the rear door of Harwood’s—I don’t know of any 
other walk from the alley. 

Q. You don’t know that there is such a walk 
there as that, do you? 

A. I think it is an outlet from the back of his 
building; I know he has a back door; I have never 
been through there. 

Q. Is that a plank walk to get teams over or a 
sidewalk for foot-passengers ? 

A. That is for people, not for teams, the walk IL 
am speaking of, that leads from the rear of Har- 
wood’s, from his door to the alley. 

Q. To the Burkhart Alley? A. Yes, sir. 

Q. And it stops at Harwood’s back door? 

A. Yes. 

Q. How far is that from Burkhart Alley ? 

A. One lot, 25 feet. 

Q. Do you know whether the regular alley that 
runs north and south through Block 7 of the town 
of Cordova is used by the traveling pedestrians of 
the town of Cordova as a means of travel—do you 
know that it is or not? 

A. It is not used only by—there are a few cabins, 
two or three cabins on the side of the alley; those 
people make use of it. But the traveling public 
don’t use the alley. 
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Q. How do they get to the alley—those people 
that travel there? 

A. Through the Burkhart Alley and occasionally 
from the Ostrander end, from C Street. 

Q. What is the width of that alley? 

A. I think it is 14 feet. 

Q. Is the west side of the alley, that is, the side 
next to First [269—229] Avenue entirely built 
up with buildings? A. It is. 

Q. Most of those buildings are two-story build- 
ings? 

A. Most of them are, and run to the alley. 

Q. And the buildings extend from the regular 
alley 100 feet to First Street? A. Yes, sir. 

Q. How is the slope of the roof of those build- 
ings? A. All the watersheds are to the alley. 

@. And in time of rain, the rainy season, where 
is the rain that accumulates on the roof of those 
buildings deposited ? 

A. Runs off into the alley. 

Q. Is the same true when we have thawing 
weather in the winter-time? A. Yes, sir. 

(). And what becomes of the snow that accumu- 
lates on the roofs of these buildings during the 
winter-time ? 

A. It is shoveled off into the alley. 

Q. And what condition does that leave the sur- 
face of the alley in the winter-time in regard to 
snow ? A. It is impossible to get through. 

Mr. GRAHAM.—TI move to strike out this testi- 
mony in regard to the drains from the roof run- 
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ning into the alley and snow accumulating in the 
alley for the reason that it is a public alley and if 
there is occasion to travel it and have it open, it is 
the duty of the public of the town of Cordova to 
keep it open; it is the same as any other alley. 

The COURT.—Motion denied and exception al- 
lowed. It goes to the question of user of the alley, 
which is a question here. 

Q. Describe the condition of the alley in the 
winter-time in reference to the amount of snow in 
that portion of the alley north [270—230] of 
the Burkhart Alley up to C Street—what is the 
condition of the snow there? 

Mr. GRAHAM.—We object to that as incompe- 
tent, irrelevant and immaterial. 

Objection overruled; defendants allowed an ex- 
ception to the ruling. 

A. Iam speaking now from years of experience— 

Mr. MEDLEY.—Answer the question. 

The WITNESS.—(Continuing.) Not days but 
weeks and sometimes months it has been impos- 
sible— 

Mr. MEDLEY.—I object to this form of answer. 

The WITNESS.—(Continuing.) It has been 
impossible to put teams through there for weeks. 

Q. Is that condition quite general during the 
winter months of each year? 

A. Winters we have considerable snow. 

@. When you were occupying the premises on 
Lots 5 and 6 in Block 7, did you ever have occasion 
to shovel snow off the roof of that building? 
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A. Yes, sir. 

@. And where did you deposit that snow? 

A. In the alley. 

Q. And would that raise the surface of that snow 
jn that alley any higher than it would be back of 
Clayson’s building. 

A. Yes, ten or fifteen feet, back of those buildings 
that extend to the alley. Clayson’s building, I be- 
lieve, is only about 80 feet, which leaves a space 
to throw the snow off, without throwing it into the 
alley. 

Q. Then it would make, the one much higher and 
the other places much depressed? [271—231] 
| A. Yes, sir. 

Q. Did you, while you were in the transfer busi- 
ness, have the contract for hauling the United 
States mails to the postoffice in the Ostrander build- 
ing? EX, NOGR Stak. 

Q. You remember the question put to Miss John- 
son about the alley, and delivering mail to the Os- 
trander Building—can you describe that situation 
to the Court? 

A. The city never kept any alley open for me 
to handle the mail and I have handled the mail 
ever since it was handled in this town. 

Q. The ‘Ostrander Building is how far from C 
Street ? 

A. The Ostrander Building is 60 feet deep, I be- 
lieve—60 feet wide and 100 feet deep. 

Q. In delivering this mail to the Ostrander 
Building, how did you travel? 
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A. I used the vacant space to the rear of Clay- 
son’s store and made a turn around there. 

Q. How far down the alley did you come from 
C Street ? 

A. Came down the full width of the building; 
that is where I delivered the mail—then I drove 
beyond the building, in the open there. 

Q. How far south on the alley did you travel 
from C Street when you delivered your mail—in 
getting your teams out? A. About 100 feet. 

Q. Did that take you anywhere close to the Burk- 
hart Alley ? A. No. 

Mr. GRAHAM.—This is all according to past 
conditions when the postoffice was in the Ostrander 
Building; that has nothing to do with whether the 
alley will be used in the future or not. 

Mr. DONOHOE.—I will withdraw the question. 

Q. Now, calling your attention to the condition 
of the alley, from [272—232] Burkhart Alley 
south to B Street, what would you say as to the 
condition of that alley in the winter-time, so as 
to be able to utilize it for pedestrians or foot travel— 
south from the Burkhart Alley toward B Street? 

A. It all depends on the winters—there are many 
weeks that we are never able to use the alley. 

@. From your experience, do you know the length 
of Block 7? A. Not offhand; no. 

Mr. DONOHOE.—That’s all. 


Cross-examination. 
(By Mr. GRAHAM.) 
Q. Teams never travel on Burkhart Alley, east 
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and west? A. No. 

Q. Then that would make no difference, the clos- 
ing of Burkhart Alley, with reference to the ac- 
cess to Miss Johnson’s property by teams? 

A. By teams—no. 

Q. The only difference would be by foot-passen- 
gers? A. By foot-passengers. 

Q. For foot-passenger travel, from the rear end 
of the Burkhart Flats, on to either B or C Streets, 
it is not possible to make a path through there in 
the winter-time, so persons could travel? 

A. No, it is impossible. 

Q. It is no more impossible than in other alleys 
of the town that are filled up? 

@. You asked if it was impossible. It is not 
impossible; after there was a great accumulation 
of garbage we would shovel and haul through the 
snow there to let a double-ender or snowsled in and 
get the garbage out. I have delivered coal— 
[273—233] 

Q. I am speaking of foot-passengers, not team 
traffic. 

A. Well, they could use this road that was used 
by the garbage-man, after it was shoveled out. 

Q. Suppose the garbage-man didn’t go in there 
at all; isn’t it practicable for a path to be kept 
through there so people could walk through, in the 
winter-time ? 

A. It is simply impossible to get through that 
alley in the winter-time, unless you do shovel. 

Q. The same would be true in any other alley, 
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when the snow is deep, wouldn’t it? 

A. Certainly, only more so in this case. 

Q. They have to shovel on Burkhart Alley, that 
part not covered over with buildings, to get through 
in the winter-time when heavy snow is falling? 

A. Yes, they have to shovel. 

Q. It is practicable also for the city, the town of 
Cordova, to put a walk along this public alley that 
runs north and south, and put a shed over that 
walk, isn’t it, roof it over, the same as the Burkhart 
Alley is roofed over? 

A. They certainly can do those things; yes. 

@. And they can put it in just as good shape for 
foot-travel if there is any justification for it, any 
travel there, in the winter-time, as the Burkhart 
Alley is now, through those buildings? 

A. They can do those things but cities don’t do 
those things in this country. 

Q. Does the City Council object to throwing 
snow into the alley, off your building ? 

A. They object to throwing snow in the alleys 
off all the buildings—one council did that. [274— 
234] 

Q. Hasn’t the council insisted on keeping that 
alley open—was there objection on account of fire 
risk ? 

A. They certain did and that wasn’t always done. 

Q. Then you maintain that all these property 
owners have a right to blockade the public streets 
with snow off of their buildings ? 

A. No, I don’t maintain they have but there must 
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be a place to dispose of this snow and the alley 
is the logical place; they can’t put it over in the 
main street and it must go into the alley. 

Q. Then you maintain you have the right to 
blockade the public streets and alleys with snow off 
of your buildings? 

Mr. DONOHOE.—We object to that. 

Mr. GRAHAM.—I will withdraw the question. 

(. The reason, then, that this alley running north 
and south through Block 7 is blockaded in the 
winter-time is due to the fact that the property 
owners shovel the snow off the roofs of their build- 
ings into the alley? A. Not altogether. 

Q. Very materially? 

A. There is no travel, no justification for travel 
there—to keep this alley open. 

Q. There has been no reason in the past why it 
should be kept open for foot travel? 

A. I am talking about teams. 

Mr. GRAHAM.—I suggest that we confine our- 
selves to foot travel because Burkhart Alley has 
never been used by teams and cannot be used for 
teams, so we should be confined to foot travel—I 
want to confine my questions along that line. 

Q. A very material portion of the obstruction of 
that north and south alley has been due to property 
owners shoveling snow off the roofs of their own 
buildings into that alley? [275—235] 

A. There is no question but that that had a great 
deal to do with it. 

Q. And if it were not for the fact that the 
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property owners shoveled the snow off of the roofs 
of their own buildings into that alley, it would be 
practicable to keep it open? 

A. That is a roundabout way to get anywhere. 

Q. That is another question. We are getting at 
the practicability of using that north and south 
alley for foot-passengers instead of the Burkhart 
Alley ? 

A. It is not impossible to use any alley. 

Q. I say practicable—it would be practicable to 
keep it open for foot travel if the property owners 
were not permitted to shovel the snow off of those 
buildings into the alley—isn’t that a fact? 

A. If the property owners were not permitted to 
shovel snow off the buildings into the alleys there 
would be no buildings. 

Q. Answer the question. 

A. That is the only way we can dispose of the 
snow. 

Q. If the property owners were required to haul 
that snow away after they shoveled it off there— 

A. That can be done. 

Q. Now, take either supposition you want to— 
whether the property owners are prohibited from 
shoveling the snow off of their buildings there or 
hauling it away after they shoveled it off—is it 
not practicable to keep that north and south alley 
in condition for foot travel during the winter? 

A. I wouldn’t say it is practicable; no. 

Q. Why not? 
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A. It is simply absurd to attempt to keep the 
alley open for foot travel. [276—236] 

Q. Why is it absurd? 

A. Why, it is a great expense— 

Q. You mean it is absurd because you don’t 
think there will ever be any sufficient travel to 
justify it or any occasion to use it that would 
justify it? 

A. There is no travel in that alley. 

Q. Do you think there would be no travel in the 
alley if this portion of Burkhart Alley was closed 
that lies across Lots 7 and 8—would that increase 
the travel in the north and south alley? 

A. It would, I imagine; the people would have 
to get into thei buildings some way. 

Q. What buildings? 

A. On the alley, the cabins; there are two or three 
cabins along the alley there. 

Q. Three or four, that face on the alley? 

A. There may be three or four. 

Q. Those people have always gotten in and out 
ever since their buildings have been there, through 
this same alley? 

A. Through the Burkhart Alley. 

Q. And along the north and south alley to the 
Burkhart Alley? 

A. They don’t travel that way at all—they 
travel through the Burkhart Alley. 

Q. How do they get to the cabins? 

A. Through the Burkhart Alley—they shovel a 
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path across to their cabins; their cabins are not all 
on the alley. 

Q. They find a way of getting through? 

A. Sure. [277—237] 

(By Mr. MEDLEY.) 

Q. Captain, the first 50 feet of the public alley 
next to C Street is occupied by the Adams Build- 
ing on the one side and the Ostrander Building on 
the other? 

A. Yes, the Ostrander Building is 60 feet wide 
instead of 50. 

Q. The Ostrander Building is where the post- 
office used to be? A. Yes. 

Q. Mail from the boats and trains was delivered 
to the postoffice through the alley, was it not? 

A. To that point; yes. 

Q. That part of the alley had to be kept con- 
tinually open for travel? 

A. That part of the alley was used exclusively 
by me and was shoveled out and kept open by me. 

Q. It was kept open for travel? A. Yes, sir. 

@. The next 50 feet going toward Burkhart AI- 
ley is occupied by Clayson’s two lots? 

Ewe Cs, Sir. 

Q. All those buildings do not run back to the 
alley ? A. No. 

Q. Snow from his building wouldn’t fall on the 
alley ? A NO, sin: 

Q. The next fifty feet toward the alley are oc 
cupied by Mr. Donohoe’s two lots, which you 
rented ? A. Yes, sit. 
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Q. Acrossed the alley from Mr. Donohoe’s lots, 
the rear portion of the lots facing on Second 
Street, were not occupied, were they? 

A. No, they are not occupied. 

@. And you could throw snow from your build- 
ing acrossed the alley on to the vacant lots? 
[278 —238 | A. No. 

Q. Why? A. It is too long a throw. 

Q. How high was the building? 

A. Two stories. 

Q. How high in feet? 

A. Twenty-four feet, I think. 

Q. You contend that a man with a shovel on top 
of that building couldn’t throw acrossed a 14-foot 
alley from a 24-foot height? 

A. I have hired men to shovel snow and if I 
could get that snow over the alley, I would cer- 
tainly do it. You can’t shovel that heavy snow 
off the building, acrossed the alley. 

@. How wide are the sidewalks in the town of 
Cordova? 

A. On Furst Avenue they are ten feet, I believe. 

Q. Is it possible to throw the snow off of the roofs 
of the buildings, acrossed the sidewalks on to the 
street ? 

A. Yes, the roofs of the buildings are very much 
higher on the front. 

Q. Suppose they were the same height? 

A. Is it possible? 

QD Yes. 

@. Yes. A. Yes, you can throw ten feet. 
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(Testimony of A. E. Lathrop.) 

Q. But you can’t throw 14? 

A. No, you can’t do it. 

Q. You mean to tell the Court that you did not 
instruct the men shoveling the roof of your build- 
ing to throw this snow over on to the vacant lot? 

A. I mean we did not try to get it over there. 

Q. And some of the snow did go over? 

A. I suppose some would slide off. [279—239] 

Q. The greater portion? 

A. No, the greater portion would remain in the 
alley. 

Q. You were familiar with the property known as 
the Horseshoe Building fronting on First Street and 
has its rear end on the alley? A. Yes, sir. 

Q. A good portion of the time that building ex- 
tended back 100 feet to the alley? A. No. 

Q. Snow shoveled off of that building wouldn’t 
fall on the alley? Dee Ge sit: 

Q. How far back did that building extend ? 

A. I think 60 feet. 

Q. They would have to throw the snow 40 feet 
then before it could hit the alley? gy VOCS, SINR, 

Q. The same thing was true of the next building? 

A. The next building don’t reach the alley—it is 
in a gully and they have a big hole for the snow. 

Q. The Horseshoe Building was a 60 foot build- 
ing? A. Yes, sif. 

@. How about the next building occupied by 
Finklestein ? 

A. That is not a full length building and has a big 
ravine under it for snow. 
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(Testimony of A. E. Lathrop.) Pr 
Q. How wide is it? 
A. The Finklestein Building is 50 feet. 
Q. And snow from that building wouldn’t land 
in the alley? A. No, it couldn’t land in the alley. 
Witness excused. 
EVIDENCE CLOSED. [280—240] 


Plaintiffs’ Exhibit ‘‘B.”’ 
LAND CONTRACT. 
No, —— 

THIS AGREEMENT, made in duplicate this 8th 
day of July, A. D. 1918, between Maud Ashland, 
party of the first part, of Seattle, Washington, and 
Alice Johnson of Cordova, Alaska, party of the sec- 
ond part, WITNESSETH: 

The party of the first part, in consideration of 
the sum of Five Thousand Dollars, to be paid as 
hereinafter agreed, and of the faithful performance 
of the covenants, agreements and conditions herein- 
after expressed on the part of the party of the sec- 
ond part, agrees to sell to the party of the second 
part the parcel of land situate and being in the town 
of Cordova, District of Alaska, according to plat 
recorded in Cordova Recording District, being a por- 
tion of United States official survey No. 449, de- 
scribed as follows, to wit: Being Lot No. 25 in Block 
No. 7 according to map and plat thereof recorded 
in the office of the recorder of Cordova Recording 
District of Alaska, in Book of Deeds, page 


The party of the second part covenants and agrees 
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to purchase of the party of the first part the above 
described lands and to pay therefor the sum of 
Five Thousand Dollars, as follows: $1,000 at or 
before the execution of this contract, the receipt 
of which is hereby acknowledged; the sum of $100 
with interest from date at 12 per cent per annum 
on the 6th day of each and every month thereafter 
until paid in full at Bank of Alaska, Cordova, 
Alaska. 

In case the party of the second part shall fail to 
pay when due any installment of principal or in- 
terest specified above, or to pay any taxes or as- 
sessments before the date when the same shall 
become delinquent, or shall fail to keep said prem- 
ises, at all times during the life of this agreement, 
free from mechanics, laborers or other liens or shall 
be in default in respect to any other condition of 
[281—241] this agreement, then the whole of the 
principal and interest unpaid shall, at the option 
of the party of the first part, become due and pay- 
able, forthwith without notice. 

The party of the second part covenants and agrees 
that so long as this contract remains in force he will, 
before the same becomes delinquent according to 
law, pay all taxes and assessments, ordinary and 
extraordinary, that may be levied or assessed, or 
that may become chargeable on said premises, and 
during all of said time he will keep said premises 
and the buildings and structures thereon free from 
all mechanics, laborers or other liens, and that the 
buildings or improvements now on said lands, or 
that shall hereafter be placed thereon, shall not be 
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removed therefrom, but they shall be and remain 
the property of the party of the first part until 
this contract shall be fully performed by the party 
of the second part. Should default be made in the 
payment of the principal or interest aforesaid, or 
in the payment of the taxes or assessments upon 
said land, or in the performance of any other cove- 
nant herein contained, then, and in that case, this 
agreement, at the option of the party of the first 
part shall be null and void, and all payments that 
shall have been made, and all buildings and im- 
provements on said land, shall be and forever re- 
main the absolute property of the party of the first 
part, it being expressly understood and agreed that 
time is the essence of this contract. 

The party of the first part hereby reserves the 
right, at any time during the life of this agreement, 
to post the notice required by section 265 of the 
Civil Code of Alaska relating to liens, upon said 
premises or buildings being constructed thereon. 

Upon a full and prompt performance by the 
party of the second part of each and every of the 
Said covenants and agreements by him to be per- 
formed, including the payments at the times above 
set forth, the party of the first part will execute 
and deliver to the party of [282—242] the sec- 
ond part, a deed of conveyance of the said land 
upon the surrender and delivery to the party of the 
first part of this agreement. 

Notice of the cancellation of this contract for any 
breach thereof or notice of the exercise of any other 
right reserved to the first party herein where this 
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contract requires notice, shall be addressed to the 
party of the second part, directed to the postoffice 
named below, postage prepaid and deposited in the 
United States postoffice which shall constitute a 
good and sufficient notice and service thereof. 

No assignment or transfer of any interest in this 
agreement or said premises, less than the whole, 
will be recognized by the said party of the first part 
under any circumstances and no assignment shall 
be binding upon the party of the first part unless 
in writing endorsed thereon, and approved in writ- 
ing indorsed thereon by the party of the first part. 

Except as herein otherwise provided, this contract 
shall bind and inure to the benefit of the respective 
heirs, representatives, successors and assigns of both 
parties, but no waiver of any of the provisions 
hereof or any right hereunder shall be valid unless 
in writing indorsed thereon. 

IN WITNESS WHEREOF, the party of the 
first part and the party of the second part have 
hereunto subscribed their names and affixed their 
seals the day and year first above written. 

MAUD ASHLAND, 
Party of the First Part, 
By ROBERT ASHLAND, 
Her Attorney in Fact. 
ALICE JOHNSON, 
Party of the Second Part, 
P. O. Address, Cordova, Alaska. 

Witnesses to signature of first party: 

E. L. HARWOOD. 
A. J. ADAMS. 


320 H. A. Slater and Bank of Alaska 


Witnesses to signature of second party: 
A. J. ADAMS. [283—243] 


United States of America, 
District of Alaska,—ss. 

This is to certify that before me, A. J. Adams, 
duly commissioned and qualified, personally ap- 
peared Maud Ashland by Robert Ashland, her attor- 
ney in fact hereunto duly authorized, to me person- 
ally known to be the individual described in and 
who executed the foregoing agreement and acknowl- 
edged to me that they signed the same as their 
voluntary deed for the uses and purposes therem 
mentioned. 

Given under my hand and seal this the 8th day of 
July, A. D. 1918. 

[ Notarial Seal] A. J. ADAMS, 

Notary Public for Alaska. 

My Commission expires Feby. 2, 1921. 

N. B.—This contract cannot be executed by an- 
other for the party of the second part excepting 
under a properly executed power of attorney, which 
must be filed with the party of the first part. [284 
— 244] 


Certificate of Official Court Stenographer. 

I do hereby certify that I am the Official Court 
Stenographer for the Third Judicial Division of 
the Territory of Alaska; that as such I reported the 
proceedings had at the trial of the above-entitled 
cause, to wit, A. E. Lathrop and Alice Johnson vs. 
H. A. Slater and Bank of Alaska, a Corporation, 
being cause No. C/173 of the records of this court; 
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that the foregoing transcript is a full, true and cor- 
rect transcript of the evidence introduced and pro- 
ceedings had at said trial. 
I. HAMBERGER. 
Dated at Valdez, Alaska, May 15, 1920. [285— 
245] 


Filed in the District Court, Territory of Alaska, 
Third Division. Mar. 18, 1920. Arthur Lang, 
Clerk. By C. H. Wilcox, Deputy. 


In the District Court for the Territory of Alaska, 
Third Division. 


No. C—173. 


A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 
H. A. SLATER and BANK OF ALASKA, a Corpo- 
ration, 
Defendants. 
Decision. 

All the parties to this action are owners of town 
lots in the incorporated town of Cordova, Third Ju- 
dicial Division, Territory of Alaska. The plaintiffs 
seek to enjoin the defendants from closing a certain 
alley in the town of Cordova which will hereafter be 
referred to as ‘‘Burkhart Alley.” Plaintiffs plead 
a special and different damage from that sustained 
by the general public and bring action to protect 
their own rights and for and on behalf of the general 
public of the town of Cordova. The foregoing brief 
statement discloses the nature of the action. Issues 
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having been joined the case was tried to the Court 
without a jury. 

The townsite of Cordova is located for the most 
part upon a very rough and uneven hillside. First 
Street, the principal business street of the town, runs 
north and south. East of First Street and parallel 
with it is Second Street. The distance between the 
two streets is 214 feet. Block Seven hes between the 
two streets. [286] It is subdivided into 32 lots, 
each 25 feet in width and 100 feet in depth. It is 
bounded on the north by C Street and on the South 
by B Street. An alley 14 feet in width, parallel 
with First Street and Second Street, runs through 
the entire block. 

First Street slopes to the South; Second Street 
slopes to the north; C Street slopes to the west, in- 
tersecting with First Street at an elevation of about 
8 feet lower than its intersection with Second Street. 
The result is that B Street is very steep, its inter- 
section with Second Street being at an elevation of 
about 26 feet higher than its intersection with First 
Street. Lots 7 and 8 front on First Street and di- 
rectly back of them are lots 26 and 25, respectively, 
fronting on Second Street. On First Street and 
across the street from lots 7 and 8 is located the 
“Tathrop Building,’’ the property of A. E. Lathrop, 
one of the plaintiffs. The plaintiff Alice Johnson is 
the owner of Lot 25 upon which is located a building 
known as the ‘‘ Burkhart Apartments.’’ The de- 
fendant H. A. Slater is the owner of lot 7 upon 
which is located the ‘‘Slater Building.”” The Bank 
of Alaska, a corporation, is the owner of lot 8, upon 
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which is erected a substantial business building. It 
will thus be seen that lots 7, 8, 26 and 25 are approxi- 
mately in the middle of the block. Block 7, and par- 
ticularly that portion of it fronting on First Street 
is in the main business portion of the town. 
“Burkhart Alley’’ begins on First Street and ex- 
tends through Block 7 to Second Street. It is 8 feet 
in width. This 8 feet is made up from the south 4 
feet of [287] Lots 7 and 26 and the north 4 feet of 
Lots 8 and 25. It intersects at right angles the alley 
heretofore described as being 14 feet wide in the 
middle of the block and parallel with First and Sece- 
ond Streets. As shown by Defendants’ Exhibits J 
and 2, ‘‘Burkhart Alley’’ for the first 100 feet 1un- 
ning back to Second Street is entirely covered over 
by the ‘‘Slater Building’”’ and the building of the 
Bank of Alaska. The walls of these buildings meet 
at the height of 12 feet from the sidewalk on a line 
directly above the boundary line of lots 7 and 8. 
The first 100 feet of ‘‘Burkhart Alley’’ is level and 
covered with a board walk. At the point of inter- 
section with the alley running north and south 
through the block ‘‘Burkhart Alley’’ continues up 
a sharp incline to Second Street. The ‘‘ Burkhart 
Apartments’? and the buildings across from it on 
‘Burkhart Alley” are both built 4 feet back from 
the boundary line between lots 26 and 25, but, as is 
shown on Plaintiffs’ Exhibit ‘‘A’’ and Defendants’ 
Exhibit No. 2, a walk twenty inches wide, constructed 
on a line between the basement and the first store of 
the ‘‘Burkhart Apartments,’’ extends into the 
“Alley”? the distance of its width along the ‘‘ Apart- 
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ments.’’ This walk is necessary to enable occupants 
to have a side entrance from the ‘‘ Alley”? to rooms 
in the ‘‘ Apartments”’ on the first floor. The ‘‘ Alley’’ 
is planked from Second Street to the rear 
of the “Slater Building’? and the guilding of 
the Bank of Alaska. As shown by Defendants’ Ex- 
hibit No. 3, there are two entrances to the ‘Slater 
Building’’ from ‘‘Burkhart Alley,’’ also two en- 
trances to the building of the Bank of Alaska. At 
the entrance to ‘‘Burkhart Alley’? from Second 
Street the [288] town maintains a street light, 
and directly across Second Street from the light the 
town maintains a fire hydrant. It also maintains a 
light in ‘Burkhart Alley’’ very near the rear of the 
‘Slater Building’’ and the building of the Bank of 
Alaska. The town maintains a cross-walk across 
First Street to the sidewalk in front of the ‘‘ Lathrop 
Building.’’ This cross-walk is 6 feet wide and its 
center line appears to be a projection of the center 
line of ‘‘Burkhart Alley.”’ The foregoing descrip- 
tion of the present physical condition of the prem- 
ises is in accordance with the evidence all of which 
is verified by a personal viewing of the premises. 

A stipulation entered into by the attorneys of the 
parties hereto and filed as Defendants’ Exhibit No. 
6 traces Slater’s title to lot 7 back to a land contract 
dated June 12, 1908, entered into between George 
C. Hazelet, Trustee, and Robert Ashland, followed 
by a warranty deed dated June 16, 1909, from the 
said Hazelet to the said Ashland; the title of the 
Bank of Alaska to lot 8 to a land contract dated 
June 4, 1908, entered into between George C. Haze- 
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let, Trustee, and A. E. Burkhart, followed by a 
warranty deed dated July 12, 1909, from said Haze- 
let to said Burkhart; the title of Alice Johnson to 
lot 25 to a warranty deed dated October 1, 1908, 
from the Copper River Railway Co. to H. B. Burk- 
hart; and the title to lot 26, now being in the Cars- 
tens Packing Company, to a land contract dated 
June 9, 1908, entered into between Geo. C. Hazelet, 
M. Finkelstein and J. Sapiro, running from the said 
Hazelet to the said Finkelstein and Sapiro. 

The witnesses Robert Ashland, Dave McDonald 
and [289] M. Finkelstein testify that the owners 
of lots 7, 8, 26 and 25, at the time buildings were 
constructed thereon, created ‘‘Burkhart Alley’’ 
under a belief that it could be closed by them when- 
ever they saw fit so to do. It is testified that the 
passageway was for the convenience of the owners 
in conducting their respective lines of business, but 
the silent witnesses, the buildings themselves, to- 
gether with all the other testimony in the case, show 
that this passageway was for the purpose of afford- 
ing the public easy access to the respective places 
of business conducted on these lots rather than for 
the convenience of the property owners. To fully 
understand the advantage ‘‘Burkhart Alley’’ was to 
the business interests being conducted on these lots 
one must bear in mind that Block 7 is 400 feet long 
by 214 feet in width and that ‘‘Burkhart Alley”’ 
cuts it in two at about its center, thus making each 
of lots 7, 8, 26 and 25 anwalley corner. B Street 
is very steep and it naturally follows that the aver- 
age pedestrian, especially in inclement weather, in 
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going from First Street to Second Street, travels 
through ‘‘ Burkhart Alley’’ with its passageway cov- 
ered for nearly half of its entire length. The own- 
ers of these properties made the strongest kind of 
a bid for business by creating ‘‘ Burkhart Alley”’ 
and the testimony shows that the foot travel through 
this ‘‘ Alley’? has for years exceeded the entire foot 
travel on both B and C Streets. The owners of 
these properties are to be commended for their busi- 
ness acumen in thus bringing the public to their 
very doors. 

The evidence further discloses that the Town au- 
thorities were not unmindful of the importance of 
‘Burkhart Alley’? as a thoroughfare. It was 
neither an arcade [290] nor was it a cul-de-sac, 
and I am unable to agree with the contention of 
counsel that the board walk, 8 feet wide and 100 feet 
long constructed over portions of lots 7 and 8, was 
in the nature of a ‘‘platform.’’ From ‘‘ Burkhart 
Alley’? the town maintained a cross-walk across 
First Street, put in hydrants in a position com- 
manding the ‘ Alley,’’ maintained a street light at 
the Second Street entrance and since 1915 lighted 
the ‘‘Alley’’ at the rear of the buildings on lots 7 
and 8. The town exercised dominion over the 
‘“Alley’’ through its police department, requiring 
the owners of lots 7 and 8, 26 and 25 to keep the 
walk in repair, remove the obstructions placed 
therein by the owners and their tenants, and to re- 
move accumulations of snow. The course of con- 
duct by the police with reference to the user of the 
‘‘ Alley,” the conduct of the owners in granting, in 
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fact, inviting such use, and the action of the town 
in exercising dominion over it, have been continuous 
for a period of more than ten years. It is argued 
by counsel for the defendants that neither the pres- 
ent owners nor their predecessors in interest ever 
intended to grant an easement to the public to use 
‘Burkhart Alley’’; that the paying of taxes on the 
lots, keeping the ‘‘Alley’’ in repair, maintaining an 
awning over on First Street entrance, paying for a 
light in about the center of the covered portion, 
making use of it in various ways incident to a use 
of the buildings abutting thereon for business pur- 
poses, negatives any dedication on the part of the 
owners, and that the joiming of the buildings on 
lots 7 and 8 at the second story for the entire depth 
of these [291] lots is conclusive proof that there 
was no right acquired by the public or anyone else 
éither by prescription or by implied dedication. 

The distinguishing feature of this case as com- 
pared with any cited counsel or any I have heen 
able to find is the joining of the buildings on lots 
7 and 8 at the second story. Ordinarily we think 
of a street or an alley as having unlimited over- 
head room. This, however, is not absolutely neces- 
sary. ‘The owners of lots 7 and 8 could dedicate a 
limited or an unlimited overhead space. They 
elected to dedicate a space 8 feet wide, 12 feet high, 
and 100 feet in length. It was a matter entirely 
within their control. The question is neither how 
much nor how little they dedicated. The public ac- 
cepted the limited space dedicated from lots 7 and 
8, the space dedicated from lots 26 and 25 limited 
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as to width, unlimited as to height. I am convinced 
that the plaintiff Lathrop has shown a damage 
special and different from that sustained by the 
general public though it is not so clear and per- 
suasive as that shown to be sustained by the plain- 
tiff Johnson. If ‘‘Burkhart Alley’’ is closed she 
sustains a very serious damage as shown by all the 
evidence. Access to her property through the alley 
running through the block from B Street to C 
Street would be of little service even if it were kept 
in good condition. The evidence shows that its 
greatest service to the public is as a measure of fire 
protection and storage-room in the winter for snow 
from the roofs of the abutting buildings. 

In the consideration of this case the Court has 
been greatly assisted by exhaustive briefs filed by 
counsel. In my opinion the facts in this case show 
by a fair preponderance [292] of the evidence 
that from the time the owners of lots 7, 8, 26 and 
25 in Block 7 first constructed buildings thereon, 
until the defendants in 1919 undertook to elose 
‘*Burkhart Alley,’’ the said owners and their suc- 
cessors in interest impliedly dedicated ‘‘ Burkhart 
Alley’’ as herein described to the use of the general 
publie. 

In 18 C. J., page 53, it is stated: 

“2. Intent manifested by acts decisive. 

The intention to dedicate to which courts give 
heed is not an intention hidden in the mind of 
the landowner, but an intention manifested by 
his acts. It is not always necessary that an 
actual intention should exist in the mind of 
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the owner at the time of the alleged dedication. 
If the intention is clearly expressed by his open 
acts and visible conduct, the public and in- 
dividual citizens may act upon it; and the fact 
that the owner may have entertained a differ- 
ent intention from that manifested by his acts 
or declarations, or that in making the dedica- 
tion he may have acted under a mistake of fact, 
is of no consequence; and if the owner showed 
an intent he cannot defeat the effect of his acts 
by subsequently stating that he did not intend 
to make a dedication.”’ 
Continuing on page 57, the author says: 
‘Implied dedication—a. In General. One of 
the methods of acquiring the right to the use 
of land for the public is that of the implied 
dedication of the same by the owner of the 
fee. A dedication is implied when the acts 
and conduct of the owner manifest an intention 
to devote the property to public use, and are in- 
consistent with any other theory than that he 
intended a dedication. It arises by operation 
of law, and according to many decisions, is 
founded upon the doctrine of estoppel in pais, 
and not upon grant. Under some cireum- 
stances a dedication will be implied even 
agaiust the express declarations of the owner 
of the land. Whether a dedication has been 
made is essentially a question of fact, and a fact 
which may be established by indirect evidence, 
as no formalities in making a dedication are 
essential.”’ 
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Cincinnati vs. White, 31 U. 8. 289. 

Riley v. Buchanan, 76 8. W. 527. 

Kennedy et al. vs. City of Portland, 179 Pace. 
667. 

Tn re Roosevelt Ave. in City of New York, 
174 N. Y. 8. 600. 

Evans vs. City of Brookings, 170 N. W. 183. 
Wensel vs. Chicago M. & St. P. Ry. Co., 170 
N. W. 409, 8 R. C. L., sec. 25, page 900. 
Humphrey et al. vs. Krutz et al., 137 Pace. 

806. 
Robinson v. Gebauer, 152 N. W. 329. 
Pittsburg C. C. & St. L. Ry. Co. vs. Erving- 
ton, 108 N. E. 133. [293] 

The discussion of the law on the subject of dedi- 
cation in Keppler vs. City of Richmond, 98 S. E. 
747, is very illuminating. The facts, however, did 
not permit the Supreme Court to affirm the dec- 
sion of the Chancery Court. In re Stees, 172 N. W. 
219, is also of interest in that it shows how the 
owner of the property for a period of twenty years 
kept his boundary line marked conspicuously upon 
the sidewalk. In the case at bar it will be remem- 
bered that there was no such distinctive marking 
nor did the owners of lots 7 and 8 ever put up any 
sign at either entrance to ‘‘Burkhart Alley’’ or 
anywhere else therein designating it as a ‘‘private 
way.’’ A keen observer might notice that at a 
point beginning in the center of the ‘“‘Alley’”’ at the 
second story there is a board about six inches in 
width running to the cornice. The cornice, how- 
ever, continues along the front of both buildings on 
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the same line and without a break at the dividing 
line. The siding, also, is board for board on the 
same line from the cornice to the beginning of the 
second story. I do not think the public could rea- 
sonably be held to be put upon inquiry as to bound- 
ary lines by the style of building. The public was 
not interested in the second story except in so far 
as it afforded protection in inclement weather. 
There is some evidence showing that the owners 
of lots 7 and 8 use a portion at least of the space 
under the sidewalk through the ‘‘Alley’’ and there- 
fore it is contended by the defendants that the ease- 
ment, if such it is, amounts to nothing more than 
an easement of a ‘‘hole in the air.’”’ In answer to 
this it may be said that the public is not concerned 
with what use is made of the space under the walk. 
If the defendants choose to term it merely a ‘“‘hole 
in the air’’ such a description will not affect the 
[294] rights of the plaintiffs or of the general 
public. In fact, that is exactly what they are now 
insisting it is and has been and that it be main- 
tained. 
See In re Third Ave., 1830 N. Y. S. 80-84. 
Findings of Fact and Conclusions of Law in ac- 
cordance with the views herein expressed may be 
prepared and submitted. 
Dated March 1, 1920. 
CHARLES E,. BUNNELL, 
District Judge. 
Entered Court Journal No. 12, page No. 622. 
[295] 
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Filed in the District Court, Territory of Alaska, 
Third Division. May 26, 1920. Arthur Lang, 
Clerk. By C. F. Wilcox, Deputy. 


In the District Court for the Territory of Alaska, 
Third Division. 


Now C173. 


A. E. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Findings of Fact and Conclusions of Law. 

This cause came on regularly for trial at Cor- 
dova, Alaska, on the 11th day of December, 1919, 
and was tried by the Court without a jury. Each 
of the plaintiffs being present in person and repre- 
sented by their attorneys, Donohoe & Dimond and 
the defendant H. A. Slater being present in person 
and represented by his attorney, Edward F. Med- 
ley, Esq., and the defendant Bank of Alaska, a cor- 
poration, being represented by its attorney, B. O. 
Graham, Esq., and the Court having heard all the 
testimony and the argument of counsel, took the 
matter under advisement and granted the attorneys 
of the respective parties the right to file their briefs 
and thereafter briefs were duly filed and given due 
consideration by the Court, and the Court after duly 
considering all the evidence introduced and being 
fully advised in the premises did on the Ist day of 
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March, 1920, render its written opinion in favor of 
the plaintiffs and against the defendants and in 
accordance with said written opinion now makes 
and enters its written findings of fact and conclu- 
sions of law. [296] 


FINDINGS OF FACT. 
I. 

The Court finds that each of said plaintiffs are 
citizens of the United States, residents and inhabi- 
tants of the town of Cordova, Territory of Alaska; 
that each of said plaintiffs are particularly dam- 
aged in a manner special and different from the 
damage to the general public of the town of Cor- 
dova, by the acts committed by the above-named de- 
fendants and in the acts threatened to be committed 
by the above-named defendants as hereinafter set 
forth. That plaintiffs bring this action to protect 
their own private rights and for and on behalf of 
the general public of the said town of Cordova. 

Joe 

That the defendant Bank of Alaska is a corpora- 
tion organized and existing under and by virtue 
of the laws of the territory of Alaska; that each 
of said defendants have duly and regularly entered 
a general appearance in this action and this Court 
has jurisdiction of the person of all the parties to 
this action and of the subject matter of this action. 

ILL. 

That the plaintiff A. E. Lathrop is the owner of 
Lots Nos. 28, 24 and 25 in Block No. 2, of the town 
of Cordova, which property abuts on the westerly 
side line of First Street of said town of Cordova; 
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that said plaintiff has erected on said property 
within the past year a large building at a cost of 
upwards of One Hundred Thousand ($100,000.00) 
Dollars, that in said building said plaintiff operates 
a motion picture theater and rents a number of 
stores for the conduct of mercantile businesses and 
also rents a number of living apartments and 
offices. [297] That the town of Cordova maintains 
a cross-walk across First Street from the westerly 
terminus of Burkhart Alley, hereinafter described, 
to the main entrance of this plaintiff’s said build- 
ing; that a large number of the patrons of this 
plaintiff’s theater and customers of his tenants and 
a large number of his tenants occupying his apart- 
ments and offices reach said building by way of and 
through Burkhart Alley and over said cross-walk. 
That if said defendants are permitted to obstruct 
said Burkhart Alley and close the same to the 
travel of the general public and to this plaintiff, 
this plaintiff will be specially damaged thereby, by 
causing a reduction in the rental values of said 
building and this plaintiff’s income therefrom and 
will greatly depreciate the value of this plaintiff’s 
said building and he will thereby suffer irrevocable 
injury and loss. 
IV. 

That plaintiff Alice Johnson is the owner of Lot 
No. 25, in Block No. 7, of the town of Cordova; 
that said lot lies along the southerly side of Burk- 
hart Alley hereinafter described; that the easterly 
end of said lot, abuts on the westerly side line of 
Second Street and extends from Second Street in 
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a westerly direction a distance of one hundred (100) 
feet to the fourteen (14) foot alley running north 
and south through block No. 7, of said town of Cor- 
dova; that this plaintiff has upon said lot a three 
(3) story building used by her as an apartment 
house; that the only entrance to her said apart- 
ments on the basement story is off Burkhart Alley 
and on the second story by a walk from Second 
Street along said building projecting into Burkhart 
Alley 20” wide to entrances facing on Burkhart 
Alley; that this plaintiff purchased [298] said lot 
on the 8th day of July, 1918, at which time and for 
a great many yeai's prior thereto, Burkhart Alley 
was and had been an open public way and was and 
had been continually used by the public as such. 
That if the said defendants are permitted to ob- 
struct the said Burkhart Alley and close the same 
to travel by the general public and to the use of this 
plaintiff, this plaintiff will suffer irreparable injury 
and loss in her property rights in said lots and 
building thereon and the rental value of her apart- 
ments will be greatly depreciated and the value of 
her said lot and building will be greatly depre- 
ciated. . 
V. 

That on or about the month of May, 1908, the 
tract of land now covered by the town of Cordova 
was surveyed, platted and laid off in lots and blocks, 
streets and alleys; that Block No. 7, in said town, 
contains Lots Nos. from 1 to 16, inclusive, abutting 
on the easterly side of First Street and Lots Nos. 
from 17 to 32, inclusive, abutting on the westerly 
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side of Second Street; that said block is 400 feet 
long by 214 feet wide. That there is an alleyway 
14 feet wide and extending northerly and southerly 
through the center of said block from ‘‘C’’ Street 
on the north to ‘‘B’’ Street on the south; that dur- 
ing the years 1908 and 1909, the original owners of 
the townsite of Cordova sold to the general public 
practically all the lots in said townsite of Cordova 
and a great number of buildings have been erected 
on said lots; that First Street is the principal busi- 
ness street in said town; that at the time of this 
trial, the population of said town of Cordova was 
between 2,000 and 3,000 people. 
VI. 

That in the summer of the year 1908, Lot No. 7, 
[299] in Block No. 7, of said town was owned by 
Robert Ashland; Lot No. 8 in Block No. 7 was 
owned by A. E. Burkhart; Lot No. 25 in Block No. 
7 was owned by A. E. Burkhart; Lot No. 26 in 
Block 7 was owned by M. Finkelstein and J. Sapiro; 
that at said time the owners of said lots were about 
to erect buildings upon their respective lots and 
they agreed among themselves to open an alley 8 
feet wide from First Street to Second Street in said 
town; the center line of said alley running along 
the dividing line between lots Nos. 7 and 8 and Lots 
Nos. 25 and 26 in said Block No. 7, in said town; 
that the owners of Lot No. 7 and Lot No. 26 in 
Block No. 7, gave 4 feet off the southerly side of their 
said lots for said alley and the owners of Lots Nos. 
8 and 25, in Block No. 7 gave 4 feet off the north- 
erly side of their said lots for said alley; that 
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said alley thereupon became known and ever since 
has been and now is known as and called Burkhart 
Alley; that shortly thereafter the owners of the four 
lots herein described erected buildings on each of 
their said lots, the side walls of said buildings be- 
ing four feet from the side line of said lots, thus 
leaving an alley eight feet wide from First Street 
to Second Street; that the owners of said lots made 
many entrances into their said buildings from 
Burkhart Alley; that at the time said alley was 
opened as hereinbefore described, the owner of Lot 
No. 25 erected two high walks 20 inches wide which 
did not follow the grade of the alley but were on a 
level of the first and second floor of the building 
erected on said Lot No. 25, so that the occupants 
of the apartments in said building might conve- 
niently reach the same in said alley; that when the 
buildings were erected on Lots Nos. 7 and 8, the side 
walls of each of said buildings [800] for the first 
story were set back four feet from the side line of 
the respective lots, but at a height of 12 feet the 
floor of the second story of each of said buildings 
was extended out to the dividing line between said 
lots, thus leaving a covered passageway or alley 
8 feet wide by 12 feet high and 100 feet long; that 
Burkhart Alley as herein described was originally 
opened up and ever since has been used and main- 
tained. 
VII. 

That said Burkhart Alley was first opened to 
public travel about the month of October, 1908, and 
it ever since has been used by the general public 
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as a public highway and ever since has continuously 
and without interruption, hindrance or permission 
of anyone been used as a public street, alley or 
highway by the general public and by these plain- 
tiffs. 

VIIL. 

That on the 14th day of July, 1909, the munici- 
pality of the town of Cordova was duly incorpo- 
rated and organized; that from that day until the 
trial of this action the common council of the town 
of Cordova has exercised rights of ownership, au- 
thority and control over Burkhart Alley without 
hindrance, objection or permission from anyone 
whomsoever; that the said common council has pro- 
vided for the lighting of said Burkhart Alley a 
good portion of said time and has supervised and 
required the sidewalk in said alley to be kept in 
good repair and has caused fire hydrants to be 
placed opposite the intersection of said [301] 
Burkhart Alley with First Street and Second 
Street; had erected and maintained a good sub- 
stantial cross-walk six feet wide from the westerly 
terminus of Burkhart Alley across First Street; 
that the center line of said cross-walk is a continua- 
tion of the center line of said Burkhart Alley and 
by numerous and other acts has exercised dominion 
and control over said Burkhart Alley from the time 
of the organization of said municipality until the 
present time. 

IX. . 

That at no time since Burkhart Alley was opened 

to the public use as hereinbefore described have the 
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owners of any of the four lots abutting on said 
alley claimed or contended to the public that said 
alley was not a public highway until defendant 
Slater herein on the 8th day of August, 1919, and 
the defendant Bank of Alaska, on the 10th day of 
September, 1919, attempted to obstruct and close 
said Burkhart Alley and prevent the public and 
these plaintiffs from the free use and enjoyment 
thereof. 
Xi. 

That defendant H. A. Slater became the owner 
of Lot No. 7 in Block No. 7, in the said town in the 
year 1917; that defendant Bank of Alaska became 
the owner of Lot No. 8 in Block No. 7 in said town 
in the year 1918; that at the time each of said de- 
fendants purchased their respective lots, said Burk- 
hart Alley was a public highway and had been con- 
tinuously used by the general public since the year 
1908 as a public highway and each of said defend- 
ants had full knowledge of said fact. [302] 

XI. 

That on the 8th day of August, 1919, defendant 
H. A. Slater unlawfully and without right or author- 
ity obstructed the free use and enjoyment of Burk- 
hart Alley as a public thoroughfare and prevented 
these plaintiffs and the general traveling public from 
the free use and enjoyment of said Burkhart Al- 
ley as a public highway by fencing off and enclos- 
ing four feet of the northerly side of Burkhart 
Alley extending along the entire length of Lot No. 
7 in Block No. 7; that on the 10th day of Septem- 
ber, 1919, the defendant Bank of Alaska, ob- 
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structed and prevented the free use and enjoyment 
of said Burkhart Alley as a public thoroughfare 
by erecting a fence enclosing the southerly four 
feet of said Burkhart Alley commencing at First 
Street and extending a distance of 100 feet to the 
rear of Lot No. 8 in Block No. 7 of said town of 
Cordova; that each of said defendants unlawfully 
claimed the right to close and obstruct Burkhart 
Allev as the same passes over and upon Lots Nos. 
7 and 8 in said Block No. 7 and each of said de- 
fendants threaten to and intend to permanently 
obstruct and close said Burkhart Alley from First 
Street to the rear of Lots Nos. 7 and 8, a distance 
of 100 feet, and threaten to and intend to prevent 
these plaintiffs and the general public of the town 
of Cordova from occupying, using and enjoying 
said Burkhart Alley as a public thoroughfare, and 
unless each of said defendants are enjoined by this 
Court, they and each of them will obstruct and 
close said Burkhart Alley as above set forth and 
will prevent these plaintiffs and the general public 
of said town of Cordova from the free use and en- 
joyment of said Burkhart Alley. [303] 
ODE 

That if said defendants or either of them is per- 
mitted to obstruct and close said Burkhart Alley 
and prevent these plaintiffs and the general public 
from the free use and enjoyment of said Burk- 
hart Alley, these plaintiffs will suffer great and 
irreparable injury and loss in their property rights 
and the traveling public of the town of Cordova 
will suffer great inconvenience, loss and damage. 
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XITTI. 

That more than ten (10) years have elapsed since 
said Buhkhart Alley was first used as a public 
street, prior to the time either of these defendants 
first asserted or claimed the right to close said 
alley or any portion thereof; and during all of said 
time, said Burkhart Alley was continuously and 
without interruption used by and in the exclusive 
possession of the inhabitants, residents and general 
public of the said town of Cordova, as a public 
street or alley, with the knowledge and acquies- 
cence at all times of the owners of all of said lots 
crossed by said alley and without license, or per- 
mission of, or hindrance or objection from, any 
person or persons whomsoever; and that such use 
and possession by the public of said alley as a 
public alley was during all of said time adverse, 
hostile, continuous, exclusive and under color and 
claim of right; that the common council of the 
town of Cordova, shortly after said Burkhart Alley 
was first opened to public travel and use as herein- 
before stated, accepted said alley as a_ public 
thoroughfare by lighting the same, keeping the 
Same clear from all obstructions, requiring the 
sidewalk in said alley [304] to be kept in good 
repair and generally exercised supervision, control 
and ownership over said alley and continued to do 
so up to the present time; that the travel and use 
of said alley by the general public passing through 
said alley and over and upon the same, far ex- 
eeeded the travel on either ‘‘B” or ‘‘C”’ Street 
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between First and Second Street during all the 
time hereinbefore mentioned. 
Ne 

That plaintiffs have no plain, speedy or adequate 
remedy at law. 

Dated this 26th day of May, 1920. 

CHARLES E. BUNNELL, 
Judge. 


CONCLUSIONS OF LAW. 

From the foregoing findings of fact, the Court 
makes and enters its conclusions of law as follows: 
lt 

That said Burkhart Alley in the month of Octo- 
ber, 1908, became and ever since has been and now 
is a public thoroughfare or alley by reason of an 
implied dedication arising from the acts of the 
owners of Lots Nos. 7 and 8 and Lots Nos. 25 and 
26, in Block No. 7, in the town of Cordova, 

je 

That said Burkhart Alley as described in the 
foregoing findings of fact, at the time when said 
defendants attempted to obstruct a portion of said 
alley, to wit, on the 8th day of August, 1919, and 
on the 10th [805] day of September, 1919, was, 
and even since has been, and now is, a public 
thoroughfare and alley by prescription, the same 
having been used exclusively and continuously by 
the general public of the town of Cordova for a 
period of more than ten years prior to the said 
8th day of August, 1919, under color of title and 
claim of right, and adverse and hostile to the 
owners of the respective lots over which said alley 
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passes and with the knowledge and acquiescence of 
said owners, but without their license or permis- 
sion, and without any objections from them or any 
Of them. 

1GHE 

That plaintiffs are entitled to have said Burk- 

hart Alley, as described in the foregoing findings 
of fact, maintained and kept free from obstruc- 
tions and continuously open for the free and un- 
interrupted travel and use by these plaintiffs and 
the general public of the town of Cordova, as a 
public thoroughfare or alley. 

ve 

That these plaintiffs are entitled to have said 

defendants and each of them enjoined from in 
any manner obstructing or closing said Burkhart 
Alley as described in the foregoing findings of fact 
where the same passes upon and over Lots Nos. 7 
and 8, in Block No. 7, in said town of Cordova, 
to wit: An alley eight (8) feet wide, the center 
of which is the dividing line between Lots Nos. 
7 and 8, in Block No. 7, and twelve (12) feet high 
for the entire length of Lots Nos. 7 and 8, and 
from in any manner whatever obstructing or clos- 
ing said alley or any part or portion thereof or in 
any manner interfering with the free use and en- 
joyment thereof as a publie highway as the same 
was then [806] first laid out and opened to pub- 
lic use and travel and ever since has been used 
and traveled by the public. 

V. 


That plaintiffs have decree against defendants 
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and each of them in accordance with their prayer 
of their amended complaint and in accordance with 
the foregoing conclusions of law, and have judg- 
ment against said defendants and each of them 
for the costs and disbursements incurred in this 
action by plaintiffs. 

Dated this 26th day of May, 1920, and done and 
signed in open court. 

By the Court: 

CHARLES E. BUNNELL, 
District Judge. 


Entered Court Journal No. 12, page No. 807. 
[307] 


Filed in the District Court, Territory of Alaska, 
Third Division. May 26, 1920. Arthur Lang, 
Clerk. By C. H. Wilcox, Deputy. 


In the District Court for the Territory of Alaska, 
Third Division. 
No. C—173. 
A. E. LATHROP and ALICE JOHNSON, 


Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 
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Defendants’ Exceptions to Findings of Fact and 
Conclusions of Law. 
1. The defendants except to that part of Find- 
ing No. 1 which reads as follows: 
‘‘that each of said plaintiffs are particularly 
damaged in a manner special and different 
from the damage to the general public of the 
town of Cordova, by the acts committed by the 
above-named defendants and in the acts 
threatened to be committed by the above- 
named defendants as hereinafter set forth.” 


upon the ground that said finding in so far as it 
relates to the plaintiff Lathrop is not supported 
by the evidence. Defendants also except to that 
part of Finding No. 1, quoted above, upon the 
ground that it is not supported by the evidence in 
so far as it relates to the plaintiff Johnson. 

2. The defendants except to that portion of 
Finding No. 1 which reads as follows: 


“That plaintiffs bring this action for and 
on behalf of the general public of the said 
town of Cordova,”’ 


for the reason that said proposition is not sup- 
ported by the evidence. [308] 

3. The defendants except to that portion of 
Finding No. 3 which reads as follows: 

‘That if said defendants are permitted to 
obstruct said Burkhart Alley and to close the 
same to the travel of the general public and 
to this plaintiff, this plaintiff will be specially 
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damaged thereby, by causing a reduction in the 
rental values of said buildings and this plain- 
tiff’s income therefrom and will greatly de- 
preciate the value of this plaintiff’s said 
building and he will suffer irrevocable injury 
and_ loss,”’ 

upon the ground that said proposition, in so far as 

it relates to the plaintiff Lathrop, is not supported 

by the evidence. 

Defendants also except to the above-quoted part 
of the said Finding No. 3 upon the ground that, in 
so far as it relates to the plaintiff Johnson, it is 
not supported by the evidence. 

4, Defendants except to that portion of Finding 
No. 4, which reads as follows: 

‘‘that the only entrance to her said apartments 
is off Burkhart Alley,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. This finding modified by 
the Court and defendants excepted to the same, 
as modified, upon the same ground. 

dD. Defendants except to that portion of Find- 

ing No. 4 which reads as follows: [309] 
‘‘at which time and for a great many years 
prior thereto, Burkhart Alley was and had 
been an open public way,’’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 

6. Defendants except to that part of Finding 
No. 4 which reads as follows: 

“and was and had been continually used by 
the public as such,”’ 
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upon the ground that said proposition is not sup- 
ported by the evidence. 

7. Defendants except to that part of Finding 
No. 4 which reads as follows: 

“That if the said defendants are permitted 
to obstruct the said Burkhart Alley and to 
close the same to travel by the general public 
and to the use of this plaintiff, this plaintiff 
will suffer irreparable injury and loss in her 
property rights in said lot and building,” 

upon the ground that said proposition is not sup- 
ported by the evidence. 
8. Defendants except to that part of Finding 
No. 4 which reads as follows: 
‘fand the rental value of her apartments will 
be greatly depreciated and the value of her 
said lot and building will be greatly depre- 
ciated,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
9. Defendants except to that part of Finding 
No. 6 which reads as follows: 
‘‘and they agreed among themselves to open 
an alley 8 feet wide from First Street to Sec- 
ond Street in said town,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. [310] 
10. Defendants except to that part of Finding 
No. 6 which veads as follows: 
‘that the owners of Lot No. 7 and Lot No. 26 
in Block No. 7, gave 4 feet off the Southerly 
side of their said lots for said Alley,’’ 
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upon the ground that said proposition is not sup- 
ported by the evidence. 
11. Defendants except to that part of Finding 
No. 6 which reads as follows: 
‘‘the owners of Lots Nos. 8 and 25, in Block 
No. 7, gave 4 feet off the Northerly side of 
their said lots for said alley,’’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
12. Defendants except to that part of Finding 
No. 6 which reads as follows: 
‘that Burkhart Alley as herein described was 
originally opened up and ever since has been 
used and maintained,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence and upon the further 
ground that said finding is too indefinite and un- 
certain in that it does not show by whom said so- 
called alley was maintained. 
13. Defendants except to that part of Finding 
No. 7 which reads as follows: 

‘That said Burkhart Alley was first opened 
up to public travel about the month of 
October, 1908,”’ 

upon the ground that said proposition is not sup- 
ported by the evidence. 
14. Defendants except to that part of Finding 
No. 7 [811] which reads as follows: 
‘“‘and it ever since has been used by the gen- 
eral public as a public highway,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
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15. Defendants except to that part of Finding 
No. 7 which reads as follows: 
‘‘and even since has continuously and without 
interruption, hindrance or permission of any- 
one been used as a public street, alley or 
highway by the general public and by these 
plaintiffs, ”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
16. Defendants except to that part of Finding 
No. 7 which reads as follows: 
‘fand ever since has . . . without 
permission of anyone been used as a_ public 
street, alley or highway by the general publi 
and by these plaintiffs,’’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
17. Defendants except to that part of Finding 
No. 8 which reads as follows: 
‘the common council of the town of Cordova 
has exercised rights of ownership, authority 
and control over Burkhart Alley without 
hindrance, objection or permission from any- 
one whomsoever,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
18. Defendants except to that part of Finding 
No. 8 which reads as follows: 
“that the said common council has provided 
for the lighting of said Burkhart Alley a 
good portion of said time,’’ [312] 
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upon the ground that said proposition is not sup- 
ported by the evidence. 
19. Defendants except to that part of Finding 
No. 8 which reads as follows: 
‘fand has supervised and required the side- 
walk in said alley to be kept in good repair,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
20. Defendants except to that part of Finding 
No. 8 which reads as follows: 
‘fand by numerous and other acts has exer- 
cised dominion and control over said Burkhart 
Alley from the time of the organization of 
said municipality until the present time,”’’ 
upon the ground that said proposition is not sup- 
ported by the evidence, and is indefinite and uncer- 
tain. 
21. Defendants except to that part of Finding 
No. 9 which reads as follows: 

‘That at no time since Burkhart Alley was 
opened to the public use as hereinbefore de- 
scribed, have the owners of any of the four 
lots abutting on said alley claimed or con- 
tended to the public that said alley was not a 
public highway until defendant Slater herein 
on the 8th day of August, 1919, and the de- 
fendant Bank of Alaska, on the 10th day of 
September, 1919, attempted to obstruct and 
close said Burkhart Alley and prevent the 
public and these plaintiffs from the free use 
and enjoyment thereof,”’ 
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upon the ground that said proposition is not sup- 
ported by the evidence. 
22. Defendants except to that part of Finding 
No. 10 which reads as follows: 
‘‘that at the time each of said defendants pur- 
chased their respective lots, said Burkhart 
Alley was a public highway,’’ [313] 
upon the ground that said proposition is not sup- 
ported by the evidence. 
23. Defendants except to that part of Finding 
No. 10 which reads as follows: 
‘fand has’ been continuously used by the gen- 
eral public since the year 1908, as a public 
highway,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
24. Defendants except to that part of Finding 
No. 10 which reads as follows: 
‘and each of said defendants had full knowl- 
edge of said fact,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence, as to either of said de-' 
fendants. 
25. Defendants except to that part of Finding 
No. 11 which reads as follows: 

“That on the 8th day of August, 1919, de- 
fendant H. A. Slater unlawfully and without 
right or authority obstructed the free use and 
enjoyment of Burkhart Alley,” 

upon the ground that said proposition is not sup- 
ported by the evidence. 
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26. Defendants except to that part of Finding 
No. 11 which reads as follows: 
‘that each of said defendants unlawfully 
claimed the right to close and obstruct Burk- 
hart Alley,’’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
27. Defendants except to that part of Finding 
No. 12 [814] which reads as follows: 

‘That if said defendants or either of them 
is permitted to obstruct and close said Burk- 
hart Alley and prevent these plaintiffs and 
the general public from the free use and en- 
joyment of said Burkhart Alley, these plain- 
tiffs will suffer great and irreparable injury 
and loss in their property rights,”’’ 

upon the ground that said proposition is not sup- 
ported by the evidence. 
28. Defendants except to that part of Finding 
No. 12 which reads as follows: 
‘and the travelling public of the town of Cor- 
dova will suffer great inconvenience, loss and 
damage,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
29. Defendants except to that part of Finding 
No. 13 which reads as follows: 

“That more than ten (10) years have 
elapsed since said Burkhart Alley was laid 
out and first used as a public street, prior to 
the time either of these defendants first as- 
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serted or claimed the right to close said alley, 
or any portion thereof,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
30-a. Defendants except to that part of Finding 
No. 13 which reads as follows: 
‘‘and during all of said time, said Burkhart 
Alley was continuously and without interrup- 
tion used by and in the exclusive possession of 
the inhabitants, residents and general public of 
the said town of Cordova, as a public street or 
alley,’’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
30-b. Defendants except to that part of Finding 
No. 13 which reads as follows: 
‘“with the knowledge and acquiescence at all 
times of the owners of all of said lots crossed 
by said alley and without license or permission 
of, or hindrance or objection from any person 
or persons whomsoever,’’ [315] 
upon the ground that said proposition is not sup- 
ported by the evidence. 
30-c. Defendants except to that part of Find- 
ing No. 18 which reads as follows: 
‘fand that such use and possession by the pub- 
lic of said alley as a public alley was during all 
of said time, adverse, hostile, continuous, exclu- 
sive and under color and elaim of right,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
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31. Defendants except to that part of Finding 
No. 13 which reads as follows: 
‘‘that the common council of the town of Cor- 
dova, shortly after said Burkhart Alley was 
first opened to public travel and use as herein- 
before stated, accepted said alley as a public 
thoroughfare by lighting the same,”’’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
32. Defendants except to that part of Finding 
No. 18 which reads as follows: 
‘‘That the common council of the town of Cor- 
dova . . . accepted said alley as a public 
thoroughfare by . . . keeping the same 
clear from all obstructions,”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
33. Defendants except to that part of Finding 
No. 18 which reads as follows: 
‘“‘that the common council of the town of Cor- 


dova . . . accepted said alley as a public 
thoroughfare by . . . requiring the side- 
walk in said alley to be kept in good repair,’’ 
[316] 


upon the ground that said proposition is not sup- 
ported by the evidence. 
34. Defendants except to that part of Finding 
No. 18 which reads as follows: 
‘fand generally exercised supervision, control 
and ownership over said alley and continued 
to do so up to the present time,’’ 


— 
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upon the ground that said proposition 1s not sup- 
ported by the evidence and is indefinite and uncer- 
tain. 
35. Defendants except to that part of Finding 
No. 18 which reads as follows: 
‘‘that the travel and use of said alley by the 
general public passing through said alley and 
over and upon the same, far exceeded the travel 
on either ‘B’ or ‘C’ Street between First and 
Second Street during all the times hereinbefore 
mentioned, ”’ 
upon the ground that said proposition is not sup- 
ported by the evidence. 
36. Defendants except to Conclusion of Law No. 
1, which reads as follows: 

‘‘That said Burkhart Alley in the month of 
October, 1908, became and ever since has been 
and now is a public thoroughfare or alley by 
reason of an implied dedication arising from 
the acts of the owners of Lots Nos. 7 and 8 and 
Lots Nos. 25 and 26, in Block No. 7 in the 
Town of Cordova,”’ 

upon the ground that said conclusion of law is not 
supported by the evidence or findings. 

37. Defendants except to Conclusion of Law No. 
2 upon the ground that said conclusion of law is 
not supported by the findings or evidence. 

38. Defendants except to that part of Conclu- 
sion of Law No. 2, which reads as follows: [317] 

‘“That said Burkhart Alley as described in 
the foregoing findings of fact, was at the time 
when said defendants attempted to obstruct and 
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close a portion of said alley, to wit: On the 8th 
day of August, 1919, and the 10th day of Sep- 
tember, 1919, was, and ever since has been and 
now is a public thoroughfare and alley by pre- 
scription, ”’ 
upon the ground that said conclusion of law is not 
supported by the findings of fact or by the evi- 
dence. 

39. Defendants except to Conclusion of Law 
No. 3 upon the ground that same is not supported 
by the findings of fact, or evidence. 

40. Defendants except to that part of Conclu- 
sion of Law No. 4, which reads as follows: 

‘‘That these plaintiffs are entitled to have 
said defendants and each of them enjoined 
from in any manner obstructing or closing said 
Burkhart Alley as described in the foregoing 
findings of fact where the same passes upon 
and over Lots Nos. 7 and 8, in Block No. 7, in 
said Town of Cordova,”’ 

upon the ground that said proposition is not sup- 
ported by the findings of fact, or by the evidence. 

41. Defendants except to Conclusion of Law 
No. 4 upon the ground that the proposition of law 
therein stated is not supported by the findings of 
fact, or by the evidence. 

42. Defendants except to Conclusion of Law No. 
5, or the order contained in paragraph No. 5 of said. 
Conclusions of Law, if same is intended as an order, 
upon the ground that same is not supported by the 
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findings of fact, conclusions of law or by the evi- 
dence. 
B. O. GRAHAM, 
EDWARD F. MEDLEY, 
Attorneys for Defendants. [318] 


Order Allowing Exceptions. 


On this 26th day of May, 1919, at the time the 
Findings of Fact and Conclusions of Law in the 
above-entitled suit were presented to the Court, the 
defendants duly and regularly objected to the find- 
ings and parts of findings specified in the foregoing 
and attached exceptions, upon the grounds therein 
respectively assigned, and the Court, after con- 
sidering such objections, overruled each and every 
one thereof, to each and every one of which rulings 
the defendants thereupon excepted; and, 

At the same time, the defendants objected to the 
Conclusions of Law and to the parts of such conclu- 
sions specified in the foregoing and attached excep- 
tions, upon the grounds therein respectively as- 
signed, and the Court, after considering such objec- 
tions, overruled each and every one thereof, to each 
and every one of which rulings the defendants 
thereupon excepted. 

THEREFORE, IT IS ORDERED, that each 
and every one of said exceptions to such findings 
and to the parts thereof so specified and each and 
every one of said exceptions to such conclusions and 
to the parts thereof so specified, and that each and 
every one of said rulings and defendants’ said ex- 
ceptions thereto, be, and the same hereby are al- 
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lowed and made a part of the record in this cause. 
DONE IN OPEN COURT, at Valdez, Alaska, 
this 26th day of May, 1919. 
CHARLES E. BUNNELL. 
District Judge. 


Filed in the District Court, Territory of Alaska, 
Third Division. May 26, 1920. Arthur Lang, 
Clerk. By C. H. Wilcox, Deputy. [319] 


Filed in the District Court, Territory of Alaska, 
Third Division. May 26, 1920. Arthur Lang, 
Clerk. By C. H. Wilcox, Deputy. 


In the District Court for the Territory of Alaska, 
Third Division. 


No. C-178. 


A. BE. LATHROP and ALICE JOHNSON, 
Plaintiffs, 
VS. 


H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Order Extending the Time Within Which 
Defendants may Prepare, File and Serve Bill 
of Exceptions. 

Upon application of the defendants H. A. Slater 

and Bank of Alaska, by their attorneys of record 
in the above-entitled suit,— 
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IT IS ORDERED, that the time within which 
the defendants may prepare, file and serve bill of 
exceptions in the above-entitled suit, be, and such 
time hereby is extended to and including the 20th 
day of August, 1920. 

DONE IN OPEN COURT, at Valdez, Alaska, 
this 26th day of May, 1920. 

CHARLES E. BUNNELL, 
Judge of the District Court. 

Service of the foregoing order by receipt of a 
true copy thereof is hereby accepted and admitted 
this 26th day of May, 1920. . 

DONOHOE & DIMOND, 
By ANTHONY J. DIMOND, 
Attorneys for Plaintiffs. 


Entered Court Journal No. 12, page No. 814. 
[320] 


In the District Court for the Territory of Alaska, 
Third Division. 
No. C-173. 
A. E. LATHROP and ALICE JOHNSON, 
teats 
¥S. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 
Order Settling and Certifying Bill of Exceptions and 


for Transmission of Original Exhibits. 
The above-named defendants, having prepared 
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and filed in the above-entitled court and cause their 
proposed bill of exceptions to be used on appeal to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, and having served the same on the 
plaintiffs, and the time allowed for preparing, serv- 
ing and filing amendments thereto having expired 
and plaintiffs having failed to serve or file any 
amendments or objections to said proposed bill of 
exceptions, and it appearing to the Court that said 
bill of exceptions is in proper form and contains 
a full, true and correct copy of all the proceedings 
of the said trial and of the testimony and evidence 
and all of the same upon which said cause was tried 
and final decree entered therein, and the Court be- 
ing fully advised in the premises,—[321 ] 

IT IS ORDERED: That the foregoing bill of ex- 
ceptions, consisting of the transcript of the record 
of evidence and proceedings had at said trial cer- 
tified by the official court stenographer, decision 
and opinion of the trial court, findings of fact and 
conclusions of law, defendants’ exceptions to find- 
ings of fact and conclusions of law, order allowing 
exceptions, order enlarging time for filing and serv- 
ing bill of exceptions to August 20, 1920, plaintiff’s 
original exhibit ‘‘A,’’ defendants’ original exhibits 
1, 2, 3, 4 and 5, and this order settling and certify- 
ing the defendants’ bill of exceptions, be, and the 
same is allowed, approved, settled and made a part 
of the record of this cause and that said bill of ex- 
ceptions be filed as a part of the record of this 
cause in the office of the clerk of this court, and that 
said bill of exceptions, consisting of the record, 
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files, papers, proceedings, transcript of testimony 
and the original exhibits aforesaid, constitute de- 
fendants’ bill of exceptions on appeal of said cause 
to the United States Circuit Court of Appeals for 
the Ninth Circuit. 

IT IS FURTHER ORDERED, that the clerk of 
this court transmit by registered United States 
mail, postpaid, to the United States Circuit Court 
of Appeals for the Ninth Circuit at San Fran- 
cisco, State of California, the six (6) original ex- 
hibits hereinbefore referred to, introduced upon the 
trial of said cause and marked Plaintiffs’ Exhibit 
‘fA,’? Defendants’ Exhibit 1, Defendants’ Exhibit 
2, Defendants’ Exhibit 3, Defendants’ Exhibit 4 
and Defendants’ Exhibit 5, respectively, for the 
use and inspection of said Appellate Court, and 
that the same be in same manner returned to the 
clerk of this court whenever said cause _ shall 
[322] have been finally determined in said Appel- 
late Court. 

IT IS HEREBY CERTIFIED, by the under- 
signed Judge, before whom said trial of said cause 
was had, that said bill of exceptions is and con- 
stitutes a full, true and correct copy of all the pro- 
ceedings of the said trial and of the testimony and 
evidence, and all of the same, upon which said cause 
was tried and final decree entered therein, and, also, 
a full, true and correct copy of the decision and 
opinion of the trial court, of all findings of fact 
and conclusions of law made and entered in said 
cause, of all of defendants’ exceptions thereto, of 
the order allowing such exceptions, and of the order 
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enlarging the same for filing and serving bill of 
exceptions to August 20, 1920. 

Done, certified and signed in chambers, being the 
District Court for the Territory of Alaska, Third 
Division, on this 19th day of October, A. D. 1920, 
by the Judge of said court before whom trial of 
said cause was had. 

CHARLES E. BUNNELL, 
Judge. [3823] 


Filed in the District Court, Territory of Alaska, 
Third Division. Nov. 17, 1920. Arthur Lang, 
Clerk. By Aaron E. Rucker, Deputy. 


In the District Court for the Territory of Alaska, 
Third Division. 
No. C-173—IN EQUITY. 
A. E. LATHROP and ALICE JOHNSON, 


Plaintiffs, 
VS. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 


Praecipe for Transcript of Record. 

Please make, certify and transmit forthwith to 
the United States Circuit Court of Appeals for the 
Ninth Circuit at San Francisco, California, a copy 
of the record in the above-entitled cause as a return 
to the appeal heretofore taken and allowed the de- 
fendants to review the decree in said cause, which 
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record shall consist of the following files and rec- 
ords, to wit: 
1. Amended complaint. 
Answer to amended complaint. 
3. Reply. 
4. Decree entered May 26th, 1920. 
d. Petition for appeal. 
6. Assignment of errors. 
7. Order approving bond and allowing appeal. 
8. Original citation. 
9. Proof of service of citation. 
10. Original bond for costs on appeal. 
11. Bull of exceptions with exhibits mentioned in 
the order settling and certifying same. 
12. This praecipe. [324] 
Dated this 16th day of November, 1920. 
EDWARD F. MEDLEY, 
B. O. GRAHAM, 
Attorneys for Defendants. [325] 


In the District Court for the Territory of Alaska, 
Third Division. 
No. C-1738. 


A. KE, LATHROP and ALICE JOHNSON, 
Plaintiffs, 
Vs. 
H. A. SLATER and BANK OF ALASKA, a Cor- 
poration, 
Defendants. 
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Certificate of Clerk U.S. District Court to Transcript 
of Record. 


United States of America, 
Territory of Alaska, 
Third Division,—ss. 

I, Arthur Lang, Clerk of the District Court 
for the Territory of Alaska, Third Division, do 
hereby certify that the hereto annexed 325 pages, 
numbered from 1 to 325, inclusive, are a full, true 
and correct transcript of the records and files of 
the proceedings in the above-entitled cause, as the 
same appears on the records and files in my office; 
that the same is made in accordance with the 
praecipe filed herein by B. O. Graham and Edward 
FH. Medley, attorneys for the defendants and plain- 
tiffs in error. 

I further certify that the foregoing transcript 
has been prepared, examined and certified to by me 
and the cost thereof, amounting to $23.55, was paid 
to me by Mr. B. O. Graham, one of the attorneys 
for defendants and plaintiffs in error. 

IN WITNESS WHEREOKF TI have hereunto set 
my hand and affixed the seal of this court at Valdez, 
Alaska, this 16th day of December, A. D. 1920. 

[Seal] ARTHUR LANG, 
Clerk of the District Court for the Territory of 

Alaska, Third Division. [326] 
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[Endorsed]: Defts. Identification #1. Defend- 
ant’s Exhibit #1—Cause No. C-173. Filed in the 
District Court, Territory of Alaska, Third Divi- 
sion. Dee. 12, 1919. Arthur Lang, Clerk. By 
John B. Miller, Deputy. 
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[Endorsed]: Defts. Identification #2-C—17.3. 
Defendants’ Exhibit #2—Cause No. C-173. Filed 
in the District Court, Territory of Alaska, Third 
Division. Dec. 12, 1919. Arthur Lang, Clerk. 
By John B. Miller, Deputy. 
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Fiet tha ng hte of any of the pertves harets -o ef The Geawul 
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fer nemed © end who eracuted The within astnarert , ord 
actnewled§ed to ma Mot he executed the pene fer tre ween 
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Wenses my hand ene cic.al seal the day @& I wparin thie 
serificale atere whiten 
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DESCRIPTION 
The Reregeng Amercad Mat of the lew of Cretiows A .isen, 
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emt Corner FA Sure HE OND, hare Con along S68 mot las 
wrens of one e Ce i 


wearers, MOAB a 
Mens | Thence weet HAED Chama, fo maanaen 6 un) Bue F 
Orce Init ; thence Pohtemwing meencere of Orca Inte noth mw 
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Rar MOL ef eed US Survey 9448 the plore OF beginning co 
taming 65 ecwe 
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Alaska Third Divinon, Cordova Precinct. and 2 offtcen Recorder of the 
Recording Dutrut, Alaska. do hereby certify that | have carefully 
annered and foregomg document with the original record in Book + 
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came 1s true and complete copy af said record wo os- 
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1 ROW L. Nosks United States Co.nmuasoner in and for the Terntory of 
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vs. A. E, Lathrop and Alice Johnson. 37d 


[Endorsed]: No. 3626. United States Circuit 
Court of Appeals for the Ninth Circuit. H. A. 
Slater and Bank of Alaska, a Corporation, Appel- 
lants, vs. A. E. Lathrop and Alice Johnson, Ap- 
pellees. Transcript of Record. Upon Appeal from 
the United States District Court for the Territory 
of Alaska, Third Division. 

Filed January 5, 1921. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Cireuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


United States Cireuit Court of Appeals for the 
Ninth Cireuit. 


3626. 


H. A. SLATER et al. 
Appellants, 
vs. 


A. KE. LATHROP et al., 
Appellees. 


Order Extending Time to and Including January 10, 
1921, to File Record and Docket Cause. 
Pursuant to telegram hereto annexed, and good 
eause therefor appearing, it is ORDERED that, 
the time to file record and docket the above-entitled 
cause in this court be extended to and including 
January 10, 1921. 


376 H. A. Slater and Bank of Alaska 


Dated: San Francisco, California, November 24, 
1920. 
W. H. HUNT, 
United States Circuit Judge. 


[ TELEGRAM. | 
2306 
1920 Nov. 23 PM. 11 48 
ADSTTEA 50 NL Via Seattle 
Cordova Alaska 23 
Clerk Monckton, 
Circuit Court of Appeals, 
San Francisco, Calif. 


Donohue and Dimond, Attorneys for Appellees 
in H. A. Slater et al., Appellants, versus A. EH. 
Lathrop et al., Appellees, undocketed, have signed 
stipulation for order enlarging time to file record 
and docket case to J anuary tenth, nineteen twenty- 
one. Please request court to enter order accord- 
ingly. Wire result. Collect. 

B. O. GRAHAM. 


[Endorsed]: No. 3626. United States Circuit 
Court of Appeals for the Ninth Circuit. Order 
Under Subdivision 1 of Rule 16 Enlarging Time to 
and Including January 10, 1921, to File Record 
and Docket Cause. Filed Nov. 24, 1920. FEF. D. 
Monckton, Clerk. Refiled Jan. 5, 1921. F. D. 
Monckton, Clerk. 


vs. A. E. Lathrop and Alice Johnson. 377 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


H. A. SLATER and BANK OF ALASKA, a Cor- 


poration, 
Appellants, 
VS. 
A. KE. LATHROP and ALICE JOHNSON, 
Appellees. 


Order Extending Time to and Including January 10, 
1921, to File Record and Docket Cause. 

IT IS HEREBY STIPULATED AND 
AGREED, that an order may be entered in the 
United States Circuit Court of Appeals for the 
Ninth Circuit, enlarging the time within which the 
record on appeal from the District Court for the 
Territory of Alaska, Third Division, may be filed 
and the above-entitled cause may be docketed in 
the United States Circuit Court of Appeals for the 
Ninth Cireuit until and including the 10th day of 
January, 1921. 

Dated at Cordova, Alaska, this 19th day of Novem- 
ber, 1920. 

EDWARD F. MEDLEY, 
B. O. GRAHAM, 
Attorneys for Appellants. 
DONOHOE & DIAMOND, 
By T. J. DONOHOE, 
Attorneys for Appellees. 


378 H, A. Slater and Bank of Alaska 


[Endorsed]: No. 3626. United States Circuit 
Court of Appeals for the Ninth Circuit. Order 
Under Subdivision 1 of Rule 16 Enlarging Time to 
and Including January 10, 1921, to File Record 
and Docket Cause. Refiled Jan. 5, 1921. F. D. 
Monckton, Clerk. Filed Dee. 3, 1920. F. D. 
Monckton, Clerk. 


